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CONSTITUTIONAL   CONVENTION   COMMISSION 

FIRST  REPORT 
OF  THE 
COMMITTEE  Oi:  JUDICIARY  DEPARTMENT 

February  14,  1966 

RE:   STRUCTURE  OF  THE  COURT  SYSTEM  AND 
JUDICIAL  SELECTION,  TENURE  AND  REMOVAL 

The  Committee  on  the  Judiciary  Department  reports  that  it  has 
reached  the  following  tentative  conclusions  which,  by  a  motion 
adopted  at  the  Committee  meeting  of  February  ^,  1966,  are  expressions 
of  present  intent  only  and  v;hich  can  be  reconsidered  at  any  time 
prior  to  the  filing  of  the  Final  Report  of  the  Committee. 

I.   STRUCTURE  OF  THE  COURT  SYSTEM 

1.  The  court  system  should  be  a  structure  of  four  levels,  the 
highest  court,  the  intermediate  appellate  court,  the  trial  court  of 
general  jurisdiction  and  the  trial  court  of  limited  jurisdiction. 

COMMENT: 

This  proposal  recognizes  the  necessity  for  an  appellate 
court  below  the  level  of  the  highest  court,  because  of  the 
great  increase  in  the  caseload  of  the  Court  of  Appeals.   The 
creation  by  constitution  of  a  court  at  this  level  is  approved 
and  urged  by  the  Maryland  State  Bar  Association. 

2.  All  courts,  except  the  highest  court,  should  be  divisible 
into  geographic  districts  and  also  into  divisions,  based  on  the 
subject  matter  of  the  cases  to  be  heard,  as  provided  by  law. 
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COMviENT : 

This  proposal  is  designed  to  achieve  the  most  efficient 
operation  of  the  court  system  by  permitting  flexibility  and 
specialization  based  on  the  volume  and  type  of  cases,  the  areas 
of  origin  of  the  cases  and  the  special  talent  and  experience 
of  particular  judges.   Substantially  such  a  proposal  is 
recommended  by  all  recent  studies  and  is  Incorporated  in  varying 
degrees  In  all  recent  state  constitutions. 

The  expression  "as  provided  by  law,"  as  used  in  the  subject 
proposal,  and  as  used  throughout  this  First  Report,  should  be 
read  as  meaning  a  provision  either  by  act  of  the  legislative 
branch  or  by  a  rule  adopted  by  the  highest  court.   The  Committee 
has  not  yet  resolved  on  tentative  recommendations  as  to  which, 
if  any,  of  the  features  of  the  judicial  system.,  relating  to 
subject  matter  jurisdiction,  geographic  districting  and  number 
of  judges  at  the  various  structural  levels,  should  be  determined 
by  statute,  or  by  rule  of  the  highest  court,  as  recommended  by 
the  A.B.A. 

3.   The  Highest  Court: 

a.  It  should  be  a  statewide  court. 

b.  Composed  of  five  judges. 

COIvMENT : 

Because  of  the  proposed  creation  of  an  intermediate 
appellate  court,  it  is  believed  the  composition  of  the  highest 
court  could  be  reduced  from,  the  seven  judges  as  at  present. 
No  term  of  any  present  judge  would  be  affected  in  the  gradual 
transition.   A  five  judge  court  would  eliminate  the  present 
panel  system  and  eliminate  the  problem  of  rearguments  when 
there  is  a  division  of  opinion  In  the  panel  initially  hearing 
argument.   The  number  should  be  fixed  by  constitution  to 
prevent  packing,  as  recommended  by  the  A.B.A. 

c.  There  should  be  no  geographical  basis  of  selection  for 
these  judges. 

COMMENT: 

The  Committee  recognizes  that  law,  both  substantive  and 
procedural,  is  not  an  exact  science  but  that  it  is  subject  to 
certain  local  nuances.   Some  benefit  in  creating  the  decisional 
body  of  law  of  the  state  is  obtained  by  having  a  geographic 
cross-section  of  representation  on  the  court.   However,  the 
Committee  believes  that  this  will  be  accomplished,  without  a 
constitutional  requirement,  in  the  selection  process.   The 
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clanger  of  the  loss  of  Judicial  talent  because  of  such  a 
geographic  restriction  would  seem  to  outv/eigh  the  possible 
benefits  of  such  a  restriction. 

H.      The  Intermediate  Appellate  Court: 

a.  Jurisdiction  of  this  court  would  be  appellate  only,  as 
provided  by  law,  but  the  court  would  be  empowered  to  act  in  aid  of 
its  appellate  jurisdiction. 

C0MI4ENT: 

The  jurisdiction  of  this  court  should  not  be  defined 
•  constitutionally,  in  order  to  retain  the  maxim.um  flexibility 
in  adjusting  to  appellate  caseloads.   Thus  it  could  hear  civil 
and/or  criminal  cases.   VJhether,  and  the  extent  to  which, 
there  could  be  a  further  review  by  the  highest  court,  would  be 
as  determined  by  law.   The  constitution  should  also  be  broad 
enough  to  permit  by  law,  the  taking  of  testimony,  in  aid  of 
appellate  decision,  without  remand,  and  to  permit  the  conferral 
on  the  court  of  the  pov/er  to  review  and  revise  sentences  in 
criminal  cases.   However,  unlike  the  Maryland  State  Bar 
Association  proposal,  there  would  be  no  constitutional  conferral 
of  jurisdiction  of  any  type  on  the  court. 

b.  The  court  would  originally  be  composed  of  five  judges, 
without  residence  requirement,  but  the  number  of  judges  could  be 
increased  by  law  and  residence  requirements  imposed  by  law. 

COMMENT : 

VJhile  the  court  should  be  created  by  constitution, 
flexibility  v;ith  respect  to  the  growth  of  the  court  should 
be  permitted  without  the  necessity  of  constitutional  amendment. 
Under  proposal  2,  supra,  geographic  districts  and  subject  matter 
divisions  of  the  court  could  be  created  by  lav;.   At  such  time 
a  residence  requirement  could  be  provided  by  law  concerning 
the  selection  of  judges. 

5.   The  Trial  Court  of  General  Jurisdiction: 

a.   There  should  be  a  single  statewide  trial  court  of 

original  jurisdiction. 

COMMENT : 

The  Committee  proposes  a  unified  trial  court  of  general 
Jurisdiction.   Thus,  all  trial  judges  would  be  judges  of  the 
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same  court  and  the  total  volume  of  judicial  business  could  be 
allocated  to  such  judges  as  are  ava.ilable  and  are  best 
qualified  to  cope  v;ith  particular  types  of  cases.   One  result 
of  the  proposal  would  be  the  consolidation  of  the  courts  of 
Baltimore  City  into  the  unified  court. 

b.  General  jurisdiction  would  include  all  original 
jurisdiction,  except  as  conferred  by  law  on  the  court  of  limited 
jurisdiction,  and  such  appellate  jurisdiction  as  may  be  conferred 
by  law. 

COMMENT: 

The  appellate  jurisdiction  xvould  be  appeals  from  the  court 
of  limited  jurisdiction  and  appeals  from  such  administrative 
agencies,  if  any,  as  provided  by  law. 

c.  Tiiere  should  be  no  residence  requirement  on  the 
selection  of  judges  specified  in  the  constitution,  but  such  require- 
ment, if  any,  should  be  as  provided  by  law. 

COMMENT: 

Under  proposal  2,  geographic  districts  of  this  court  could 
be  created  by  law.   It  is  anticipated  that  the  initial  districts 
v/ould  follow  county  lines  and  that  there  would  be  a  requirement 
by  law  that  one  or  more  of  the  judges  reside,  or  have  main- 
tained an  office  for  the  practice  of  lav/,  within  a  given 
district.   However,  by  not  delineating  the  districts  in  the 
constitution,  a  flexibility  is  maintained  in 'the  event  there 
is  a  transition  in  governmental  affairs  to  regional  units  and 
in  the  event  there  is  a  future  public  acceptance  of  the  concept 
of  the  appointment  of  at  least  some  of  the  judges  from  the 
state  as  a  whole  for  service  at  the  trial  court  level. 

6.   The  Court  of  Limited  Jurisdiction. 

a.   There  should  be  a  unified  court  of  limited  jurisdiction, 

as  determined  by  law. 

COMMENT : 

This  is  the  fourth  level  of  the  proposed  structure.   It 
contemplates  a  single  statewide  court  of  original,  limited 
jurisdiction  which  would  replace  the  existing  trial  magistrate. 
People's  and  Municipal  Courts.   Districts  and  divisions  could 


be  created  by  law.   The  concept  of  a  unified  court  at  this  level 
would  permit  the  transfer  and  assignment  of  judges  throughout 
the  court,  to  sit  in  any  district  or  division  thereof.   Minimum 
qualifications  for  the  judges  thereof  are  contemplated. 

b.   The  exclusive  jurisdiction  of  this  court  should  be 

uniform  throughout  the  state. 

COMMENT : 

This  proposal  v;ould  eliminate  some  of  the  present  confusion 
resulting  from  the  differences  in  jurisdiction  of  the  present 
multitude  of  courts  of  limited  Jurisdiction.   It  would  not, 
however,  preclude  variations  between  districts  of  the  court  of 
limited  jurisdiction  in  their  concurrent  jurisdiction  with 
districts  of  the  court  of  general  jurisdictions,  as  provided 
by  law.   Such  flexibility  may  be  needed  to  assist  court 
congestion  in  metropolitan  areas. 

7.   Abolition  of  Orphans  Courts. 

COMI^iENT: 

Another  consequence  of  the  four  level  structure  recommended 
herein  is  that  the  Orphans  Courts,  as  presently  constituted, 
would  be  abolished.   The  Committee  has  no  recommendation  at 
present  as  to  whether  the  functions  of  the  present  Orphans 
Courts  should  be  placed  in  the  court  of  original,  general 
jurisdiction  or  in  the  court  of  limited  jurisdiction. 

II.   JUDICIAL  SELECTION,  TENURE  AND  REMOVAL 

1.  The  selection  of  judges  should  be  by  appointment  of  the 
Governor  from  a  list  presented  to  him  by  a  nominating  commission. 

COMMENT : 

The  Committee  recommends  in  principle  the  A.B.A.  or 
Missouri  plan;  that  is,  the  Committee  recommends  restricted, 
as  opposed  to  unrestricted,  gubernatorial  selection,  or  popular 
election.   This  recommendation  is  made  as  to  all  four  levels 
of  the  proposed  structure.   However,  no  recommendation  is  made 
at  the  present  time  concerning  the  specifics  of  such  a  plan, 
including  the  selection  and  composition  of  the  nominating 
commission. 

2.  There  should  be  a  commission  to  investigate  and  recommend 
the  removel  of  judges  for  misconduct  in  office,  disability  or 
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persistent  failure  to  perform  judicial  duties. 

COM-MENT : 

The  Committee  endorses  the  concept  underlying  the  proposed 
amendment  to  the  present  Constitution  (Sec.  4b  of  Article  4). 
No  recommendation  as  to  specifics,  including  the  body  in  which 
the  actual  removal  power  should  be  vested,  is  made  at  the 
present  time. 
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CONSTITUTIONAL   CONVENTION   COMMISSION 

SECOND  REPORT 
OF  THE 
COPailTTEE  OH  THE  JUDICIARY  DEPARTMENT 
July  11,    1966 

RE^   STRUCTURE  AND  ADMINISTRATION  OF  THE  COURT  SYSTEM; 

JUDICIAL  SELECTION,  TENURE,  RETIREMiENT,  AND  REMOVAL. 

Section   1.      The   Judicial   Tower.      The   judicial 
power   of  the   State   is   vested   exclusively   in   a   uni- 
fied judicial    system   consisting   of  The   Supreme 
Court   of  Appeals^    The   Appellate   Courts    The   Circuit 
Court   and   The   People's   Court. 
COMMENT^ 

The  proposal  expresses  the  concept  that  the  judicial  systera 
is  a  unified  system  which  is  solely  a  State  responsibility  for 
operation,  administration  and  maintenance.   It  is  composed  exclusively 
of  four  single  courts.   The  Comm.ittee  considered  the  ABA  model 
constitution  recommendation  which  expresses  the  unification  concept 
by  declaring  all  judicial  power  to  be  vested  in  one  Court  of  Justice, 
which  is  then  divided  into  the  various  single  courts  for  each  level 
of  the  judicial  structure.   However,  the  Committee  concluded  that 
the  concept  of  a  single  Court  of  Justice  is  confusing,  since  it 
will  not  sit  as  a  court  (i.e. ,  all  the  judges  of  the  State  at  one 
time) ,  it  will  have  no  jurisdiction  separate  from  its  com^ponent 
courts,  and  it  will  issue  no  writs  as  a  separate  court. 


The  judicial  system  is  proposed  to  be  a  four-level  structure. 
It  incorporates,  by  constitution,  an  intermediate  appellate  court. 
A  court  at  this  level  was  recoromended  by  the  Maryland  State  Bar 
Association.   Chapters  11  and  12  of  the  Lav7s  of  196S  create  a  court 
at  this  level  contingent  upon  the  adoption  of  a  constitutional 
amendment  proposed  by  Chapter  10  of  the  Laws  of  1966. 

The  name..  "The  Supreme  Court  of  A.ppeals,"  represents  a 
compromise  in  the  Comrrittee  which  was  unanimously  adopted.   It  was 
believed  that  the  names  of  the  various  courts  should  be  descriptive 
of  function  and  that  the  public  generally  understands  a  "Supreme 
Court"  as  the  highest  court  in  a  jurisdiction.   However,  the  name, 
"Court  of  Appeals, '' recognizes  history  and  tradition.   The  name  was 
officially  adopted  in  the  Constitution  of  1776.   The  tribunal  v;hich 
proceeded  with  appeals  and  writs  of  error  appears,  "from  the  first," 
to  have  been  called  informally  the  Court  of  Appeals  or  High  Court 
of  Appeals.   Carroll  T,  Bond,  The  Court  of  Appeals  of  Maryland,  A 
History,,  p.  33. 

The  name,  "The  Appellate  Court,"  was  considered  descriptive. 
The  term,  "Court  of  Special  Appeals,"  used  in  Chapter  11  of  the  Laws 
of  1966,  was  deem.ed  inappropriate  since  this  court  may  well  have 
functions  in  addition  to  crim.inal  appeals  and  may  at  some  time  be 
an  intermediate  appellate  court  for  all  cases, 

'•The  Circuit  Court,"  the  nam.e  selected  for  the  trial  court 
of  general  jurisdiction,  was  considered  both  descriptive  and 
traditional. 

The  Committee  unanimously,  but  unenthusiastically,  suggests 
"The  People's  Court"  for  the  trial  court  of  limited  jurisdiction. 
It  appeared  preferable  to  such  terms  as  Magistrate's  Court,  Justice's 
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Court,  Municipal  Court,  City  Court,  County  Court,  etc .j  which  carry 
in  many  areas  of  the  country  the  connotation  of  a  part-time  adjudi- 
cator.  District  Court''  is  possibly  confusing  with  the  federal 
trial  court o   "The  People's  Court,"  in  Maryland  at  the  present  time, 
connotes  some  degree  of  court  reform. 

Section   2.      The   Supreme    Court   of  Appeals. 

A.  Jurisdiction.      The   Supreme   Court   of  Appeals 
shall   have   such   jurisdiction  as   provided  by    law, 
and   it   shall   have   power   to   issue   all   writs   necessary 
or   appropriate   in   aid   of  its   jurisdiction. 

B.  Composition.      The   Supreme    Court    of  Appeals 
shall   consist   of     a     ahief  justice   and   six  associate 
justices   of  The   Supreme   Court   of  Appeals.      Four 
judges   shall   constitute   a   quorum  of  The   Supreme   Court 
of  AppsalSj    and   the   concurrence   of  four   shall   be 
necessary   to  a  decision. 

COMMENT: 

Although  an  appellate  court  is  created  at  the  intermediate 
level,  the  Committee  deemed  it  advisable  to  retain  the  composition 
of  the  highest  court  at  its  present  level  of  seven.   Caseload 
adjustments  can  be  made  by  legislation  between  The  Supreme  Court  of 
Appeals  and  The  Appellate  Court.   The  American  Bar  Association 
recommends  fixing  the  number  of  judges  of  the  highest  State  court 
in  the  constitution  to  prevent  packing. 

The  proposal  would  permit  the  court  to  sit  in  panels  of  four, 
if  it  so  chose f  although  it  is  not  contemplated  that  The  Supreme 
Court  of  Appeals  would  do  so,  unless  compelled  to  this  device  by  its 
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caseload,  in  viev;  of  the  tradition  of  argument  before  the  full  court. 
If  panels  are  used,  they  may  be  as  small  as  four,  but  what  amounts 
to  a  majority  of  the  full  court  is  "necessary  to  a  decision."  The 
quoted  language  is  intended  to  prevent  affirmance  of  the  judgment 
belov;  if  a  panel  splits  and  there  is  no  concurrence  of  four. 
Reargument  before  the  entire  court  would  then  be  necessary  to 
reach  a  decision. 

Section   3.      The   Appellate   Court. 

A.  Jurisdiction.      The   Appellate   Court   shall   have 
such  jurisdiction   as   may    be   provided   by    law^    and   it 
shall   have   power   to   issue   all   writs   necessary   or 
appropriate   in  aid  of  its  jurisdiction. 

B.  Composition.      The   Appellate   Court   shall   be 
composed  of  a  chief  Judge   and  not    less   than  four 
associate   judges   of  The   Appellate    Court,    as   provided 
by    law.      The   Appellate    Court   may   sit   in  panels   of 
not    less    than   three   judges 3    as   provided  by   rule. 

COKiMENT  ? 

Both  the  jurisdiction  and  composition  are  intended  to 
achieve  maximum  flexibility.   The  minimum  number  of  five  judges  is 
the  number  proposed  by  Chapter  11  of  the  Laws  of  1966.   This  is  a 
minimum  which  may  be  both  increased,  and  if  raised,  thereafter 
decreased,  to  not  less  than  five.   If  panels  are  not  used,  a 
majority  of  the  entire  court  would  be  needed  for  decision.   But, 
since  panels  are  expressly  permitted,  without  a  qualification  as 
to  the  number  needed  for  decision  by  a  panel,  a  majority  of  a  panel 
can  render  a  final  judgment  of  The  Appellate  Court.  The  provision 
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for  panels  means  not  only  that  as  few  as  three  judges  may  sit  in 
any  case  at  any  timC;.  but  also  that  the  court  may  be  divided  on  a 
regular  basis  into  panels  vzhich  serve  specified  geographic  areas 
or  before  which  cases  of  specified  subject  matters  are  heard. 
Creation  of  panels  by  rule  places  the  initial  responsibility  in 
The  Supreme  Court  of  Appeals,  but  leaves  this  power  subject  to  a 
check  by  the  General  Asseribly. 

Although  it  is  contemplated  that  this  court  v/ill  have 
appellate  jurisdiction,  the  Committee  concluded  that  the  conferral 
of  jurisdiction  by  law  should  not  be  limited  to  appellate  juris- 
diction.  It  is  contemplated  that  the  General  Assembly  may  place  in 
the  court  the  pov/er  to  reviev;  and  revise  sentences  in  criminal  cases, 
to  take  testimony  in  aid  of  decision,  similar  to  the  power  of  the 
English  Court  of  Criminal  Appeals,  and  to  review  action  of  adminis- 
trative agencies .   There  was  concern  that  some  of  these  contemplated 
powers  might  not  be  'appellate."  Conversely,  it  was  believed 
unlikely  that  any  substantial  original  jurisdiction  would  be  con- 
ferred on  the  court. 

Section   4.      The   Circuit   Court. 

A.    Jurisdiction.      The   Circuit   Court   shall   have 
original  jurisdiction   in  all   caseSj    except   as   other- 
wise provided   by    law.      The   Circuit   Court   may   also 
have   Jurisdiction,    as   provided   by    law^    on   appeals 
from  administrative   agencies 3    and   on   appeals   from 
The   People  ' s   Court ,    and   in   the   review  and  revision 
of  sentences   in   criminal   oases. 
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B.      Composition.      The   Circuit   Court   shall   be 
divided   by    law   into   districts .      A   district   shall 
consist   of  not    less    than   one   county.      If  a 
Circuit   Court   district   shall   be   composed  of   two 
or  more    counties 3    they    shall   be   contiguous ^    and 
no   county   shall   be  divided  in   the  formation   of  a 
Circuit   Court   district .      There   shall   be   not    less 
than  one   resident  judge   of  The   Circuit   Court   in 
each   county. 
COMMENT.- 

The  proposal  is  premised  on  these  principles  which  were  the 
result  of  fjxtensive   deliberation  by  the  Committee  and  of  consulta- 
tion with  the  special  committee  of  the  Maryland  State  Bar  Association; 

1.  There  should  be  at  least  one  resident  judge  for  each 
county , 

2,  No  county  should  be  subdivided  in  creating  a  district  of 
The  Circuit  Court,  although  counties  can  be  combined. 

Since  a  residence  requirement  for  all  judges  of  The  Circuit 
Court  is  provided  in  the  selection  section,  the  effect  is  that  all 
judges  of  The  Circuit  Court  would  be  allocated  to  a  particular 
county  by  law  for  the  purpose  of  standing  election,  and  no  county 
would  have  less  than  one  judge.   If  any  counties  are  combined  into 
a  judicial  district,  each  of  the  constituent  counties  would  continue 
to  have  at  least  one  resident  judge.   The  imposition  of  a  residence 
requirement  does  not  interfere  with  the  power  to  assign  judges 
throughout  the  State,  (See  Section  7.) 
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Because  the  judicial  power  is  vested  exclusively  in  the 
four  courts  named  in  Section  1,  v/hich  do  net  include  Orphans'  Courts 
as  we  know  the  same  today,  and  because  The  Circuit  Court  is  the 
court  of  general  jurisdiction,  the  effect  is  tlxat  the  present 
Orphans'  Courts  jurisdiction  is  vested  in  The  Circuit  Court. 
However,  such  jurisdiction  may  be  vested  by  the  General  Assembly 
in  The  People's  Court. 

Section   6.      The   People's    Court. 

A.  Jurisdiction.      The   People's   Court   shall   have 
original   jurisdiction   in   such   oases   as   provided  by 
law.      Jurisdiction  vested  exclusively   in   The  People  ' s 
Court   shall   be   uniform   in   all   districts   of  The 
People  ' s   Court    throughout   the   State. 

B.  Composition.      The   People's   Court   shall   be 
divided   by    law   into   districts .      A   district   shall 
consist   of  not    less   than  one   county.      If  a  People' s 
Court  district   shall   be   composed   of  two   or  more 
counties 3    they   shall   be   contiguous   and  no   county 
shall   be   divided   in   the   formation   of  a   People  ' s 
Court   district .      There   shall   be   not    less   than  one 
resident  judge   of  The   People  ' s    Court   for   each 
district. 

COMMENT; 

The  People's  Court  has  no  general  jurisdiction,  but  is  a 
court  of  limited  jurisdiction.   Its  jurisdiction  would  be  as  pro- 
vided by  the  General  Assembly.   This  jurisdiction  may  be  exclusive, 
or  it  may  be  concurrent  with  The  Circuit  Court.   To  the  extent 

that  it  is  exclusive,  it  must  be  uniform  throughout  the  State. 
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The  policy  in  favor  of  a  resident  trial  judge  which  is 
recommended  at  The  Circuit  Court  level  was  outv/eighed,  in  the  Com- 
mittee's opinion,  by  the  problems  of  transition  to  a  unified  People's 
Court «   The  Committee  on  Judicial  Administration  of  The  Maryland 
State  Bar  Association,  in  its  report  to  the  1966  annual  meeting  of 
that  association^  has  proposed  a  unified  court  at  this  level  of  the 
structure.   Such  a  court  has  also  been  recommended  by  the  Maryland 
Judicial  Conference  of  Judges  of  Courts  of  Limited  Jurisdiction. 
However,  the  State  Ear  committee  has  recommended  that  the  districts 
of  this  court,  at  least  initially,  will  in  some  cases  have  to  be 
composed  of  combinations  of  counties  since  it  is  believed  the  volume 
of  judicial  business  at  this  level  will  not  justify  a  full-time  judge 
for  each  county.   The  jurisdiction,  the  districting,  and  the  number 
of  judges  can  be  adjusted  from  time  to  time  by  legislation. 

Section   6.      Commissioners .      Arrest  warrants  may 
he   issued   and  bail  may   be   set   by    Commissioners   of 
The   People's   Court.      There  may   be   such   number   of 
Commissioners    in   any   county^    who   shall   have   such 
qualifications      as   shall   be   provided   by   rule. 
Commissioners   in   any   county    shall   be   appointed  from 
among   the   residents    thereof  by    the   senior   resident 
judge   of  The   Circuit   Court   in   such   county   and   shall 
serve   at   the  pleasure   of  such   senior  resident   judge. 
COMMENT ; 

The  Committee  believes  that  effective  judicial  administration 
and  law  enforcement  require  that  The  People's  Court  judges  be 
complemented  by  officers  exercising  functions  comparable  to 
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coxnmitting  magistrates.   Since  these  functions  seem  to  be  judicial 
in  nature,  provision  for  the  same  in  the  constitution  was  considered 
necessary. 

Commissioners  need  not  be  appointed  in  every  county,  since 
a  sufficient  number  of  The  People's  Court  judges  may  be  available. 
The  determination  of  the  extent  of  the  need  is  proposed  to  be  made 
by  rule . 

The  Committee  believes  the  manner  in  which  the  functions  of 
Commissioners  are  performed  can  seriously  effect  the  rights  of  the 
individual  and  therefore  gave  consideration  to  providing  that 
Commissioners  be  members  of  the  bar.   This  would,  however,  be  an 
abrupt  transition  from  the  present  system  and  might  make  it  extremely 
difficult  in  some  areas  to  find  persons  meeting  such  a  constitutional 
qualification  who  would  be  willing  to  serve.   Provision  for  deter- 
mination of  the  qualifications  by  rule  "in  any  county"  permits  the 
qualifications  to  be  adjusted  to  local  conditions. 

It  was  believed  that  the  appointing  authority  should  be  at 
the  highest  level  at  which  there  would  be  personal  knowledge  of 
the  individual  abilities  of  the  prospective  Commissioners.   It  was 
also  recognized  that  there  may  not  be  a  resident  judge  of  The 
People's  Court  in  each  county.   For  these  reasons,  the  appointive 
power  was  placed  in  the  senior  resident  judge  of  The  Circuit  Court. 
Appointment  by  a  judicial  officer,  and  therefore  not  by  the  governor 
as  in  the  present  system,  has  been  recommended  by  the  I!;.aryland 
Judicial  Conference  of  Judges  of  Courts  of  Limited  Jurisdiction, which 
ban  recommended  that  the  appointive  power  be  in  the  judges  of 
The  People's  Court. 
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Section   7.      Administration .      The   chief  justice 
of  The   Supreme   Court   of  Appeals    shall   be    the 
administrative    head  of   the   Qudioial   system.      He 
shall   have    the   power   to   assign   temporarily   any 
justice   or  judge   of  the   State   to   sit   in  any   court 
of  the   State   when   he   deems    such   assignment   in   the 
interest   of  the   administration   of  justice. 

The    chief  justice   of  The   Supreme   Court   of 
Appeals   shall   designate   one   of   the   judges   of  The 
Circuit   Court   as    chief  judge   of  The   Circuit   Courts 
to   serve   as   such   chief  judge   at    the   pleasure   of 
the    chief  justice.      The   chief  judge   of  The   Circuit 
Court   shall   assist   the   chief  justice   in   the   adminis- 
tration  of  the   judicial   system  and   shall   have    the 
power,    subject    to   the   direction   of  the   chief  justice, 
to   assign   temporarily   judges   of  The   Circuit   Court 
and   of  The   People  's   Court   to   sit   in   either   of  said 
courts   at   any   place   in   the   State.      The    chief  justice 
shall   also   appoint   such  assistants    to   the   chief 
judge   of  The   Circuit   Court   as    the    chief  justice   deems 
necessary    to   facilitate    the   administration   of  the 
courts   of   the   State.      The   chief  judge   of  The    Circuit 
Court   shall  J    under   the   direction   of  the   chief  justice, 
prepare   and   submit    to    the    General   Assembly    the   budget 
for   the   judicial   system  and  perform   all   other  neces- 
sary  functions   relating   to   the   operation   of   the 
judicial    system. 
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COI^iMENT  % 

It  is  anticipated  that  the  greatest  attention  in  adminis- 
tration v;ill  be  focused  on  the  trial  courts  at  both  levels.   The 
time  required  for  administration  justifies  a  special  position,  since 
the  burden  v7ould  be  too  great  on  the  chief  justice.   The  Committee 
is  convinced  that  the  special  administrator  must  be  a  trial  judge  in 
order  for  him  to  function  effectively.  No  term,  should  be  set  for 
service  in  the  position  since  it  m.ay  deter  trial  judges  from  accept- 
ing the  designation.   Since  the  position  of  chief  judge  of  The 
Circuit  Court  may  well  be  full  time,  the  trial  duties  of  the  Circuit 
judge  designated  as  chief  judge  will  have  to  be  handled  by  the 
assignment  of  other  judges  to  the  chief  judge's  district,  and,  if 
hardship  results,  the  General  Assembly  could  create  an  additional 
judgeship. 

Section  8 .   Rule-Making  Power. 

[The  following  is  a  statement  of  general  principles  adopted 
by  the  Committee,  and  not  a  draft  of  a  provision.] 

1.  In  addition  to  the  matters  elsewhere  provided  to  be 
determined  by  rule,  rules  should  govern  (a)  practice  and  procedure, 
(b)  the  practice  of  law,  and  (c)  administration  of  the  judicial 
system. 

2.  The  power  of  the  General  Assembly  should  be  concurrent 
with  the  rule -making  power  cf  the  court  on  natter  r  t'S   p!rc«,ctice  rhd 
procedure,  btit  the  court's  power  should  be  paramount. 

3.  The  rule-making  power  should  be  exclusive  in  all  areas 
other  than  2  above. 
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Section   9.      Selection   of  Judges, 

A,      Judicial   dominating    Commissions . 

(1)      Nomination   by    Commission   -   Appointment 
By    Governor . 

Upon   every    occurrence    of  vacancy    in   a 
judicial   office   of  fixed   term^    the   governor   shall 
appoint   one   of  not    less    than   two   nor  more    than   five 
qualified  persons   who   shall   he   nominated  for   such 
vacancy    by   a   judicial   nominating    commission   as 
hereinafter  provided.      A   judicial   nominating   commis- 
sion  shall  make    the   nominations   for   such   a   vacancy 
not  more    than   20   days   prior   to   nor  more    than   60   days 
after   the   occurrence   of  such   a   vacancy.      In   the    event 
the   governor  fails    to   appoint   one   of   the   persons   so 
nominated  within       '60      days   of  being   advised  of  the 
list   of  nominees ;;    the    chief   justice   of  The   Supreme 
Court   of  Appeals   shall   appoint   one   of   the   persons   so 
nominated   to   fill    the   vacancy , 

(2)      Appellate    Courts   Nominating    Commission. 
Nominations   for   vacancies    on   The   Supreme 
Court   of  Appeals   and   The   Appellate    Court   shall   be 
made   by    the   Appellate   Courts   Nominating   Commission. 
The   Appellate   Courts   Nominating   Commission   shall   be 
composed   of   thirteen  persons ^    six   of  whom   shall   be 
lay   persons:,    six   of  whom   shall   be   practicing    lawyers, 
and  one   of  whom   shall   be    the  ''chief  justice   of  The 
Supreme   Court   of  Appeals.      The    terms   of  the   nonjudicial 
members   of  the    commission   shall   be   four   years. 
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(5)  Trial    Court      Nominating   Commissions . 
Nominations   for  vacancies   on   The   Cir- 
cuit   Court   and   The   People  's    Court    shall    be   made    by 
a   Trial   Court   Nominating   Commission.      There    shall 

be   such   number   of  trial   court  nominating   commissions 
as   may   be   provided  by    law.      Each   such  commission 
shall  make   nominations   for   one   or  more   districts   of 
The    Circuit   Courts    or   for   one   or  more   districts   of 
The   People  ' s   Courts    or   for   one   or  more   districts 
of  both   such   courts^    as   provided  by    law.      Each   such 
Commission   shall   have   an   equal   number   of   lay  members 
and  practicing    lawyer  members   and  a  member   of  the 
judiciary ,    all   of  whose    terms   shall   be   as   provided 
by    law. 

(4)      Lay   Members   of  Nominating   Commissions . 
Lay   members   of   the   Appellate   Courts 
Nominating   Commission   shall   be   chosen   by    the   governor 
from    the   qualified  voters    of   the   State.      Lay   members 
of  each   trial   court   nominating   commission   shall   be 
chosen   by    the   governor  from   the   qualified  voters   of 
the   district   or  districts   for  which   such   commission 
is    established.      Lay   members    shall   not    be   practicing 
lawyers . 

(6)  Lawyer  Members   of  Nominating   Commissions , 
Lawyer  m&mbers   of  the   Appellate   Courts 

Nominating   Commission   shall   be   elected  by    the   practic- 
ing   lawyers   of  the   State.      Lawyer  members   of  each 
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trial   court   nominating   dommission   shall    be    elected 
by    the   practicing    lawyers   of  the   district   or  dis- 
tricts  for  which   such   commission   is    established. 
Such   elections   shall   be   governed     by   rule   of  The 
Supreme   Court   of  Appeals   which   shall   determine    the 
qualifications   of  electors , 

(6)      Rules    Governing   Nominating   Commissions . 
A   nominating   commission  may   act   only 
on   the   concurrence   of  a  majority   of  its   current 
membership ,      Each   nominating   commission   shall   elect 
one   of  its   members   as   chairman.      A   non-judicial 
member   of  a   nominating   commission  may   not   hold  any 
public   office   of  profit   or  office   in   a  political 
party   while   a  member  of  a   commission   and  for   six 
months    thereafter .      The   members   of  a   commission 
shall   receive   no   salary   or   compensation   for   their 
services . 

B.      Eligibility . 

To   be   eligible   for  nomination   and  appointment 
to   a  judicial   office   of  fixed   term^    a  person   shall 
have   been   a  member   of  the   bar  of   the   State   for   a 
period  of  five   years   prior   to   his   appointment.      To 
be    eligible    for   nomination  and   appointment   as   a 
justice   of  The   Supreme    Court   of  Appeals    or   as   a   judge 
of  The   Appellate    Courts    a   person   shall   meet    suoh 
residence   requirements   as   may   be   provided   by    law. 
To   be   eligible   for   nomination   and  appointment   as   a 
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judge   of  The   Circuit   Courts,    a  person   shall   be   a   resi- 
dent  of   the   county   for   which   the   vacancy    exists   and 
shall  meet   such   other   residence   requirements   as   may 
be   provided   by    law.      To   be   eligible   for   nomination 
and   appointment   as   a   judge   of  The   People  's    Courts    a 
person   shall   be   a   resident   of  the   district   for  which 
the   vacancy   exists   and   shall   meet   such   other  resi- 
dence  requirements   as   may   be  provided   by    law. 
COMI'IENT  r 

It  is  unnecessary  to  provide  for  a  staggering  of  the  initial 
terms  of  the  Appellate  Courts  Nominating  Commission  in  the  constitu- 
tion.  This  will  be  done  in  an  accompanying  schedule. 

The  prohibition  against  payment  to  m.embers  of  nominating 
commissions  for  their  services  is  not  intended  to  prevent  reimburse- 
ment for  actual  expenses. 

Section    10.       Term   of  Office   of  Judges.    At    the 
next   biennial   General   Election   for   Representatives 
in   Congress   following    the   expiration   of   two   years 
from   the   date   of  appointment,    and   every    twelve 
years   thereafter   so    long   as    he   retains    his   office, 
each  justice   or  judge    shall   be    subject   to 
approval   or   rejection   by    the   electorate   as   herein 
provided.      Justices   of  The   Supreme   Court   of  Appeals 
and  judges   of  The   Appellate   Court   shall   be    subject 
to   approval   or  rejection   by   the   electorate   of  the 
State   as   a   whole.      Each  judge   of  The   Circuit   Court 
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and  of  The   Feople  's   Court   shall   be   subject   to   approval 
or   rejection   by    the   electorate   of   that   district   in 
which   he   was   required   to   reside   when   appointed. 
In   the   event   of  the   rejection   of  any   justice   or  judge 
by    the   electorate,    the   office   shall   be   deemed   vacant 
and   shall   be   filled  as   a   vacancy. 

Section   11.      Retirement   of  Judges.      Every  justice 
or  judge   shall   retire   at   the   age   of   70.      The   ohief 
justice   of  The   Supreme    Court   of  Appeals,    with   the 
approval   of  a  majority   of  the   members   of  said   court, 
is    empowered   to   authorize   retired  justices   or  judges 
to  perform   temporary   judicial   duties   in   any   court   of 
the   State. 

Section   12.      Removal   of  Judges.      The   Supreme 
Court   of  Appeals    shall   have   power   to   remove   any 
justice   or  judge   from   office   for  misconduct   in   office, 
persistent   failure    to  perform   the   duties   of  his   office, 
or   conduct   which   shall   prejudice    the   proper  adminis- 
tration  of  justice,    or   to   retire   any   justice   or  judge 
for  disability    seriously    interfering   with   the   per- 
formance  of  his   duties,    which   is,    or   is    likely   to 
become,    of  a  permanent   character.      A   justice    shall 
not  participate   in   any   proceedings   involving   his   own 
removal   or  retirement .      The   Supreme    Court   of  Appeals 
shall   have   power   to  provide   by   rule   for   the   implemen- 
tation  of   this   section.      Upon  an   order  for   retirement, 
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the   juetiae   or  judge    shall    thereby   be   retired  with 
the   rights   and  privileges  provided  by    law.      Upon   an 
order   of  removal^    the   justice   or  judge   shall 
thereby   be   removed  from   office^    his   salary    shall 
cease   from   the   date   of  such   order ^    and  neither   he 
nor   his   widow,    upon   his   deaths    shall   receive   any 
benefits^    pension^    or   retirement   allowance   accruing 
from  judicial   service. 

Section   13.      Compensation  of  Judges.      The 
compensation   of  a   justice   or   judge   shall   not   be 
reduced  during   the    term   for   which   he   was    elected 
or  appointed.      Provision   shall   be   made   by    the 
General  Assembly   for   the   payment   of  pensions   to 
justices   and  judges   and   their  widows. 

Respectfully  submitted. 


Comraittee  on  the  Judiciary 
Department 
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CONSTITUTIONAL      CONVENTION      COMMISSION 

THIRD  REPORT 
OF  THE 
COMMITTEE   ON  THE  JUDICIARY  DEPARTMENT 

August    20,    1966 

RE:   ARTICLE  ON  THE  JUDICIARY  DEPARTMENT 

I.   GENERAL  INTRODUCTION 

The  proposed  Article  on  the  Judiciary  Department  is  divided 
into  basically  three  parts:   the  structure  of  the  court  system, 
the  administration  of  the  courts  within  the  structure,  and  the 
selection,  retention  and  removal  of  judges. 

The  Committee's  recommendations  with  respect  to  structure 
provide  great  flexibility.   The  types  of  cases  which  the  various 
courts  will  hear  and  the  extent  of  review  which  the  initial  deci- 
sion in  any  given  case  v/ill  have  are  to  be  determined  by  law. 

Broad  powers  of  administration  over  the  court  system  are 
given  to  the  judicial  department,  principally  to  the  highest  court 
and  its  chief  justice. 

In  an  otherwise  general  Article,  a  detailed  procedure  for  the 
selection  of  judges  is  set  forth.   The  governor  is  to  make  judicial 
appointments  from  a  restricted  list  of  nominees,  who  will  be  pro- 
posed by  a  non-partisan  commission.   This,  coupled  with  continua- 
tion in  office  by  a  non-competitive  election  and  power  in  the 
highest  court  to  remove  members  of  the  judiciary  for  misconduct. 
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Is  designed  to  obtain  the  best  qualified  persons  for  judicial 
service  and  to  have  them  independent  and  impartial  during  their 
service . 

II.   PROPOSED  ARTICLE  ON  THE  JUDICIARY  DEPARTMENT 

Section   1.  The   Judicial   Power.      The   judicial 
power   of   the   State   is   vested   exclusively   in   a   unified 
judicial   system   consisting   of  The   Supreme    Court,    The 
Appellate    Court,    The   Superior   Court   and   The    District 
Court. 

Section    2.       The   Supreme    Court. 

A.  Jurisdiction.       The   Supreme    Court    shall 
be    the   highest   court   of  the   State   and   shall   have   such 
jurisdiction   as   provided  by    law. 

B.  Composition.       The   Supreme    Court   shall 
consist   of  a   chief  justice   and   six   associate   justices . 
Four  justices    shall    constitute   a   quorum,    and   the    con- 
currence  of  four    shall    be    necessary    for   a   decision. 
The    State    shall    be    divided  by    law    into   appellate 
judicial    circuits    of  The   Supreme    C^::rt. 

Section    3.       The   Appellate    Co;^st. 

A.  Jurisdiction.      The   Appellate    Court   shall 
have   such   jurisdiction   as   provided  by    law. 

B.  Composition.       The   Appellate    Court   shall 
be    composed  of  a   chief  judge    and   no   fewer   than   four 
associate   judges,    as   provided  by    law.      The   Appellate 
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Court  may   sit   in  panels   of  no   fewer   than   three   judges^ 
as   provided   by    Rule,      The    State    shall   be    divided   by 
law   into   appellate   judicial   circuits   of  The   Appellate 
Court. 

Section   4.       The   Superior   Court. 

A.  Jurisdiction.      The   Superior   Court    shall 
have   original   jurisdiction   in   all   casesj    except   as 
otherwise   provided  by    law^and   such    other   jurisdiction 
as   provided   by    law. 

B.  Composition.      The   Superior   Court   shall 
be    composed   of  a    chief  judge   and   such   number   of  asso- 
ciate  judges    as   provided   by    law.       There    shall    be    at 
least   one    resident   judge    in   each   county. 

Section    S.       The    District    Court. 

A.  Jurisdiction.       The   District    Court    shall 
have    such   original   jurisdiction   as   provided   by    law. 
Jurisdiction   of  The    District    Court    shall   be    uniform 
throughout    the   State. 

B.  Corny. -^ si tr on.       The    District    Court    shall 
be    Ci,.  ■  sed   of  a   chief  judge   and   such   number   of  asso- 
ciate  judges    as   provided  by    law.       The    State    shall   be 
divided   by    law   into   districts .       There    shall    be    a 
division   of  The    District   Court   for   each   district .      A 
district    shall    consist   of  at    least   one    county.      If  a 
district    is    composed   of   two   or  more    counties^    they 
shall   be    contiguous   and   no    county    shall   be    divided   in 
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the   formation   of  a   district .      There    shall   be    not    less 
than   one   resident   judge   in   each   district . 

C.      Commissioners .      There   may   he   commis- 
sioners  of  The   District   Court   in   such   numbers   and  with 
such   qualifications   as    shall   be   provided  by   Rule. 
They   shall   be   appointed  by   and   serve   at   the   pleasure 
of  such   judge   of  The   District   Court   as    shall   be 
designated   by   Rule.      The    commissioners    shall   be 
authorized   to   issue   arrest   warrants   and   to   determine 
whether  and  in  what   amount   bail   is   required. 

Section   6.      Administration. 

The   chief  justice   of  The   Supreme   Court   shall   be 
the   administrative    head   of   the   judicial   system.      He 
shall   have    the   power   to   assign   temporarily   any   justice 
or  judge    of   the   State    to    sit   in   any    court   of   the    State. 

Thn    chief  justice    of  The    Supreme    Court   shall 
designate   one   of   the   judges   of  The   Appellate    Court   as 
chief  judge   of  The   Appellate    Courts    shall   designate 
one    of   ^,he   judges    vf  .:"  'i    Superior   Court    as    chief  j udge 
of  T\c-    .ri-p^:''ior    Court j    and   shall   designate    one    of   the 
judges    of  The    District    Court   as    chief  judge    of  The 
District   Courts    each   of  whom   shall    serve    as    chief 
judge    at    the   pleasure    of   the    chief  justice.      The    chief 
judge    of  The   Appellate    Court   shall   assist    the    chief 
justice    in    the   administration   of  The   Appellate    Court. 
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The    chief  judge    of  The   Superior   Court   shall 
assist    the   chief  justice   in   the   administration   of  the 
judicial   system   and   shall   perform   such   duties    in   con- 
nection  therewith   as   are   assigned  him   by    the   chief 
justice.      The   chief  judge   of  The   Superior   Court   shall j 
under   the   direction   of   the   chief  justice^    prepare   and 
submit    to    the   General   Assembly    the   budget   for   the 
judicial    system.       The    chief  judge    of  The    District 
Court   shall   assist   the   chief  judge   of  The   Superior 
Court   in   the   administration   of  the   District   Court. 

Section    7.      Rule   Making   Power. 

The   Supreme    Court   by   Rule   and   the   General  Assembly 
by    law   shall   have   concurrent   power   to   prescribe   regu- 
lations   (\)    governing   practice   and  procedure   in   the 
courts   of  the   State   and    (2)    governing    the   admission 
of  persons    to   practice   before    the   courts   of  the   State 
and   the    discipline    of  persons    admitted.      In    the   event 
of  conflict   between   such   a  Rule   and  any   provision   of 
any   act   of  the   General  Assembly 3    the   Rule^    if  adopted 
or  readopted  after   the   passage   of  such   act,    shall   be 
paramount.      Administration   of   the   courts   of  the   State 
shall   be   governed   by   Rule. 

"Rule"  as   used   in    this   Article   means    a   rule 
adopted  by   The   Supreme   Court. 

Section   8.      The   Chief  Justice. 

The   governor   shall   designate    one    of   the   justices 
of  The   Supreme    Court   as   chief  justice    to   serve   as   such 
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foT   the    "balance   of  his   service   on   the   court.      During 
any   vacancy   in   the   office   of  chief  justice   or  during 
any   period  when    the    chief  justice   may    he    unable    to 
serve,    as   determined  by   The   Supreme   Court,    all   powers 
and  duties   of  the   office   of  chief  justice   shall   devolve 
upon   the   associate   justice   senior   in   service   on   The 
Supreme   Court. 

Section   9.       Selection   of  Judges. 

A.      Judicial   Nominating    Commissions . 
(1)      Nomination   by    Commission    - 
Appointment   by   Governor. 

Upon   the    occurrence   of  a   vacancy   in   a 
judicial   office    of  fixed   term,    the   governor   shall 
appoint   one   of  not    less    than    two      :  more    than   five 
qualified  persons   who   shall   be   nominated  for   such 
vacancy   by   a   judicial   nominating   commission   as    here- 
inafter provided.      A   judicial    nominating    commission 
shall  make    the    nominations    for   such   a   vacancy    not 
more    than   30   days   prior    to   nor  more    than    60   days 
after   the   occurrence   of  such   a   vacancy .      In   the   event 
the   governor   fails    to   appoint   one    of  the   persons    so 
nominated  within   60   days   of  being   advised  of  the    list 
of  nominees,    the   governor ' s   power   to   fill    the   vacancy 
shall   cease   and   the    chief  justice    of  The    Supreme    Court 
shall   appoint   one    of   the   persons    so   nominated. 
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(2)  Appellate    Courts   Nominating 
Commission, 

Nominations   for   vacancies   on   The   Supreme 
Court   and  The   Appellate   Court   shall   be   made   by    the 
Appellate    Courts    Nominating    Commission.       The   Appellate 
Courts   Nominating   Commission   shall   be   composed  of 
thirteen  persons 3    six   of  whom   shall   be    lay   persons ^ 
six   of  whom   shall   be    lawyers^    and  one   of  whom   shall 
be    the    chief  justice    of  The    Supreme    Court.      The    terms 
of   the   non- judicial  members   of   the   commission   shall 
be    four   years. 

(3)  Trial   Court   Nominating   Commissions . 
Nominations   for   vacancies   on   The   Superior 

Court   and   The    District    Court   shall   be   made    by   a    Trial 
Court   Nominating    Commission.       There    shall   be    such   number 
of  Trial    Court   Nominating   Commissions   as   shall   be   pro- 
vided by    law.      Each    such   commission   shall  make    nomina- 
tions  for   vacancies    in   the   office   of  resident   Superior 
Court   judge    in   one    or  more    counties ^    or   for   vacancies 
in    the    office    of  District   Court   judge    resident   in   one 
or  more    districts    of  The    District   Courts    or   both^    as 
provided   by    law.      Each    such   commission   shall    be    com- 
posed of  at    least   five   members   and   shall    have   an   equal 
number   of   lay   and    lawyer  members   and   a  member   of   the 
judiciary t    all   of  whose    terms   shall   be   as   provided  by 
law. 
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(4)  Lawyer  Members   of  Nominating   Com" 
missions . 

Lawyer  members   of  the   Appellate   Courts 
Nominating   Commission   shall   be   elected  by    lawyers 
throughout   the   State.      Lawyer  members   of  each   Trial 
Court   Nominating    Commission   shall   be    elected   by    the 
lawyers   of   the   area   for  which   such   commission   is 
established.      Such   elections   shall   be   governed  by, 
and   the   qualifications   of  electors    shall   be   as   pro- 
vided by  J    Rule.      Provision   shall   be  made   by   Rule   for 
the    taking   of  polls   among    the    lawyers   of  the   State, 
county   or  district 3    as    the   case  may   be,    as    to   whether 
a  justice   or  judge   should  be   retained   in   office   for 
full   or   additional    term   and   for  publication   of  the 
results    thereof. 

(5)  Lay   Members   of  Nominating    Commis- 
sions , 

Lay  members   of  the   Appellate    Courts 
Nominating   Commission   shall   be   chosen   by    the   governor 
from   the   qualified  voters    of   the   State.      Lay  members 
of  each   Trial   Court   Nominating   Commission   shall   be 
chosen   by    the   governor   from    the   qualified  voters   of 
the   area   for  which   such   commission   is   established. 

(6)  Rules   Governing   Nominating   Com- 
missions . 
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A    nominating    commission  may   aot   only 
on   the   concurrence   of  a  majority   of  its   current  mem- 
bership.     Each   nominating   commission   shall   elect   one 
of  its  members   as    chairman,    ^   non-judicial  member   of 
a   nominating    commission  may    not   hold  any   public   office 
of  profit   or  office   in   a  political   party   while   a 
member   of  a   commission   and  for   six  months    thereafter . 
The  members   of  a   commission   shall   receive   no   salary 
or  compensation   for   their   services . 

B.       Eligibility . 

To    be    eligible   for   nomination   and   appoint- 
ment  to   a  judicial   office   of  fixed   term,    a   person   shall 
have   been   a  member   of   the   bar   of   the   State    for  a 
period  of  five   years   prior   to   his   appointment .      To   be 
eligible   for   nomination   and  appointment   as   a  justice 
of  The   Supreme    Court   or   as    a   judge    of  The   Appellate 
Courty    a   person   shall   reside    in    the   appellate   judicial 
circuit   where    the   vacancy   exists.      To   be   eligible   for 
nomination   and   appointment   as   a   judge   of  The   Superior 
Court,    a  person   shall    be    a   resident   of   the    county 
where    the    vacancy    exists   and   shall   meet    such   other 
residence    requirements    as   may    be   provided  by    law.      To 
be    eligible   for   nomination   and   appointment   as   a   judge 
of  The   District    Court,    a  person   shall    be   a   resident 
of  the   district   where    the   vacancy   exists   and   shall 
meet   such   other   residence   requirements   as   may   be 
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provided  by    law. 

Section   10.      Term   of  Office   of  Judges.      At   the 
next   General   Election  following   the   expiration   of 
two   years   from   the   date   of  appointment ^    and  every 
[.twelve^   years    thereafter   so    long   as    he   retains   his 
office^    each   justice   or  judge   shall   be   subject   to 
approval   or  rejection   by    the   electorate.      Justices 
of  The   Supreme    Court   and  judges   of  The   Appellate 
Court   shall   be   subject   to   approval   or   rejection   by    the 
electorate   of  the   State   as   a   whole.      Each  judge   of 
The   Superior   Court   and   of  The    District    Court   shall 
be   subject    to   approval   or   rejection   by    the   electorate 
of  the    county    or   district    in   which    he   was    required   to 
reside   when  appointed.      In   the   event   of  the    rejection 
of  any   justice    or   judge   by    the    electorate ^    the   office 
shall   be   deemed   vacant   and   shall   be   filled  as   a 
vacancy . 

Section   11.      Retirement   of  Judges.      Every   justice 
or  judge    shall    retire    at    the    age   of   70.      The    chief 
justice    of  The    Supreme    Courts    with    the    approval   of  a 
majority   of   the   members   of  said   courts    is   empowered 
to   authorize   retired  justices   or  judges    to  perform 
temporary   judicial   duties   in   any   court   of  the   State. 

Section   12.      Compensation   of  Judges.      The   com- 
pensation  of  a   justice   or  judge   shall   not   be   reduced 
during   the    term   for  which   he   was   elected  or  appointed. 
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Provision   shall   he   made   by    law  for   the   payment   of 
pensions    to   justices   and  judges   and   their  surviving 
spouses . 

No   justice   or  judge   shall   engage   in   the   practice 
of  law  J    run   for   elective   office   other   than   the   judi- 
cial  office    he   holds,    or   directly   or  indirectly  make 
any   contribution   to   or   hold  any   office   in  a  political 
party   or  organization,    or   take   part   in   any   political 
campaign,    or   receive   any   remuneration   for   his   judicial 
service   other   than   as   provided  by   this   Article. 

Section   13.      Removal   of  Judges,      The   Supreme 
Court   shall   have   power   to   remove   any   justice   or  judge 
from   office   for  misconduct   in   office   or  persistent 
failure    to   perform    the   duties   of  his   office,    or   to 
retire   any   justice   or  judge   for  disability   seriously 
interfering   with    the   performance   of  his   duties,    which 
is,    or   is    likely    to   become,    of  a  permanent   character . 
A   justice    shall   not   sit   in   any   proceedings    involving 
his   own   removal   or   retirement .      The   Supreme   Court 
shall   have   power   to   provide    by   Rule    or   Order   for    the 
implementation   and   enforcement   of   this    section.       Upon 
an  order  for   retirement,    the   justice   or  judge   shall 
thereby   be   retired  with   the   rights   and  privileges 
provided  by    law.      Upon  an  order   of  removal,    the 
justice    or   judge    shall    thereby   be    removed   from   office. 
The   order  of  removal    shall   provide   the   extent   to 
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whiahj    if  any,    the   benefits,    pension   or   retirement 
allowance   otherwise   accruing   from  judicial   service 
to   the   judge   so   removed,    or   to   his   surviving   spouse, 
shall   be   paid. 

Section   14.      Clerks   of  Court,      There    shall   be 
a   clerk   of  The   Supreme    Court  who   shall   be   appointed 
by,    and,   serve   at    the   pleasure   of,    the   chief  justice 
of  The   Supreme    Court   and  a   clerk   of  The  Appellate 
Court   who   shall   be   appointed  by,    and   serve   at   the 
pleasure   of,    the   chief  judge   of  The   Appellate   Court. 

There   shall   be   a   chief  clerk   of  The   Superior 
Court  who   shall   be   appointed  by,    and  serve   at   the 
pleasure    of,    the    chief  judge    of  The    Superior   Court, 
and  a   chief  clerk   of  The   district   Court   who   shall 
he   appointed  by,    and   serve   at   the   pleasure   of,    the 
chief  judge   of  The   District   Court.      There   shall   be 
a   chief  deputy   clerk   of  The   Superior   Court   in   each 
county   and  a   chief  deputy   clerk   of  The   District 
Court   for   each   division.      The   appointment   and   term 
of  chief  deputy   clerks   shall   be   governed  by   Rule, 

III.   SECTION-BY-SECTION  ANALYSIS  OF  THE 
PROPOSED  ARTICLE  ON  THE  JUDICIARY 
DEPARTMENT 

Section   1.      The   Judicial   Power.      The   judicial 

power   of  the   State   is   vested  exclusively   in   a   unified 

judicial   system   consisting   of  The   Supreme    Court,    The 
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Appellate    Courts    The    Superior   Court   and   The    District 

Court. 
Comment : 

The  proposal  for  a  unified  judicial  system  vjould  for  the 
first  time  bring  all  of  the  courts  of  the  State  into  one  system 
which  would  be  the  responsibility  of  the  State  for  maintenance 
and  support.   It  would  be  under  the  administrative  control  of 
The  Supreme  Court  and  its  chief  justice.   At  the  present  time, 
particularly  at  the  level  of  trial  magistrate  courts,  the 
responsibility  for  salaries  of  the  Judges  and  the  staff  and  for 
the  quarters,  is  an  extremely  complicated  combination  of  divided 
State  and  local  responsibility.   Even  at  the  level  of  the  present 
circuit  courts,  there  is  a  practice  of  local  supplementation  of 
Judicial  salaries  which  precludes  uniformity.  This  practice  is 
partially  caused  by  the  problem  of  equating  workload  among  the 
various  counties.   The  local  disparities  become  even  greater  when 
the  staffs  are  considered.   With  the  centralized  control  of  a 
unified  system,  a  more  equitable  result,  based  on  uniform  criteria, 
should  be  achieved,  and  the  division  of  responsibility  eliminated. 
This  was  one  of  the  strongest  recommendations  to  the  Committee 
by  the  Maryland  State  Bar  Association's  special  committee. 

The  proposed  structure  has  four  levels;  a  highest  court,  an 
Intermediate  appellate  court,  a  trial  court  of  general  jurisdiction 
and  a  trial  court  of  limited  Jurisdiction.   The  two  trial  courts 
will  be  single,  statewide  courts,  divided  into  various  districts. 
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The  Supreme  Court  will  be  comparable  to  the  present  Court  of 
Appeals.   The  Appellate  Court  is  comparable  to  the  intermediate 
court  which  has  been  proposed  by  Chapters  10,  11  and  12  of  the 
Acts  of  1966,  subject  to  ratification  of  a  constitutional  amendment 
at  the  general  election  this  year.   The  proposal  is  based  upon  a 
study  and  recommendation  made  by  the  Maryland  State  Bar  Associa- 
tion.  The  function  of  a  court  at  this  level  is  to  filter  the 
number  of  cases  which  would  otherwise  be  appealed  to  The  Supreme 
Court  in  a  three-tier  structure.   A  court  at  this  level  has  become 
necessary  by  the  large  increase  in  the  number  of  appeals,  particu- 
larly in  criminal  cases. 

The  Superior  Court  is  the  equivalent  of  a  consolidation  into 
one  statewide  court  of  all  the  present  circuit  courts  of  the 
counties  and  the  Supreme  Bench  of  Baltimore  City.   At  the  present 
time  there  are  three  separate  courts  in  Baltimore  City  exercising 
general  Jurisdiction  in  civil  law  cases,  two  separate  courts 
exercising  general  Jurisdiction  in  equity  cases,  and  a  third  court 
exercising  general  jurisdiction  in  criminal  cases.   All  of  the 
judges  at  this  level  in  Baltimore  City  also  sit  as  a  seventh  court 
known  as  the  Supreme  Bench  of  Baltimore  City  which  has  very 
limited  jurisdiction.   The  effect  of  the  present  proposal  is  to 
abolish  these  separate  courts  and  to  consolidate  them  with  the 
circuit  courts  of  the  counties  in  a  single,  statewide  court. 

The  District  Court  is  the  court  at  the  level  of  the  trial 
magistrate  system,  of  the  People's  Courts  in  certain  counties, 
and  of  the  People's  Court  and  Municipal  Court  in  Baltimore  City. 


Under  the  proposal  all  these  courts  will  be  abolished  and  Juris- 
diction at  this  level  will  be  exercised  by  full-time  Judges,  who 
will  be  attorneys  and  have  tenure.   The  District  Court  is,  in  all 
material  respects,  consistent  with  the  proposal  overwhelmingly 
endorsed  by  the  Maryland  State  Bar  Association  at  its  1966  annual 
meeting  and  with  recommendations  of  the  Maryland  Judicial  Confer- 
ence of  Judges  of  Courts  of  Limited  Jurisdiction. 

Since  the  Judicial  power  of  the  State  is  exclusively  vested 
in  these  four  courts,  the  omission  of  reference  to  Orphans'  Courts, 
as  the  same  are  known  today,  means  that  they  will  be  abolished. 
Basically,  the  present  Orphans'  Court  Jurisdiction  is  the  super- 
vision of  the  administration  of  estates  and  of  guardianships. 
Presently  Judges  of  Orphans'  Courts  are  not  required  to  be 
attorneys  and  often  are  not.   Many  of  the  duties  of  these  courts 
are  ministerial.   The  proposal  would  vest  the  present  Jurisdiction 
of  the  Orphans'  Court  in  The  Superior  Court,  as  the  latter  will 
be  the  repository  of  general  Jurisdiction,  but  Jurisdiction  over 
such  matters  could  be  conferred  by  law  on  The  District  Court. 

Names :   Finding  satisfactory  names  for  the  four  courts  v/as 
difficult  for  the  Committee.   The  Committee  attempted  to  use  names 
which  would  be  descriptive  of  the  function  of  the  court. 

V/ith  respect  to  the  highest  court,  the  Committee  at  first 
tentatively  adopted  the  name,  "Supreme  Court  of  Appeals."   This 
was  considered  to  be  a  balance  between  the  present  "Court  of 
Appeals"  and  that  court's  role  as  the  supreme  court  of  the  State's 
system.   However,  after  meetings  with  representatives  of  the 
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Maryland  State  Bar,  members  of  the  Maryland  Judicial  Council,  and 
after  the  public  hearing,  it  appeared  that  there  was  considerable 
sentiment  for  the  name,  "The  Supreme  Court,''  which  the  Committee 
considers  most  descriptive  and  the  name  which  the  general  public 
uses  for  the  present  Court  of  Appeals. 

The  name,  "The  Appellate  Court,"  was  considered  to  be 
descriptive  of  the  function  of  the  intermediate  appeals  court. 
The  use  of  the  name,  'Court  of  Appeals,"  at  this  level  was  rejected 
as  a  source  of  confusion  with  the  present  highest  court.   The  name 
selected  for  the  court  of  this  level  Involved  in  the  pending  con- 
stitutional amendment  is  "Court  of  Special  Appeals."  It  was 
considered  that  this  was  too  restrictive  as  The  Appellate  Court 
may  have  broad  appellate  jurisdiction  in  all  cases  at  some  time 
in  the  future,  with  only  limited  review  by  The  Supreme  Court. 

"The  Superior  Court"  represents  a  change  from  the  earlier 
reports  of  this  Committee.   The  name  "Circuit  Court"  had  first 
been  proposed,  but  is  now  considered  inappropriate  because  no 
constitutional  provision  is  made  in  the  proposed  Article  for 
Judicial  circuits  at  this  level.   Other  suggestions  were  "Court 
of  General  Sessions,"  "Maryland  Trial  Court,"  "District  Court," 
and  "County  Court."  The  term  Superior  Court  has  a  traditional 
connotation,  as  one  of  the  civil  law  courts  in  Baltimore  City 
bears  that  name . 

For  the  court  of  limited  Jurisdiction,  the  name  first  pro- 
posed was  "The  People's  Court."  This  is  changed  herein  prin- 
cipally because  the  Maryland  State  Bar  Association  endorsed  the 
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name  "District  Court"  for  the  court  at  this  level  and  because  a 
number  of  Judges  of  courts  of  limited  Jurisdiction  thought  the 
name  "People's  Court"  was  inappropriate.   The  term  "District  Court' 
is  descriptive  since  this  court  will  be  divided  into  divisions 
serving  districts  of  the  State.   Other  names  suggested  were  "Court 
of  Sessions,"  "Court  of  Common  Pleas,"  "Special  Sessions  Court," 
"Municipal  Court,"  and  "County  Court." 

Section    2.       The    Supreme    Court. 

A.      Jurisdiction.      The   Supreme   Court   shall 

be    the   highest   court   of  the   State   and   shall   have    such 

jurisdiction  as   provided  by    law. 
Comment : 

The  Jurisdiction  of  The  Supreme  Court  is  to  be  as  provided 
by  law.   The  Committee  had  first  tentatively  recommended  that  its 
Jurisdiction  be  only  appellate.   However,  it  may  develop  that 
original  Jurisdiction  over  reapportionment  cases  will  be  placed 
in  this  court,  or  that  the  General  Assembly  would  want  to  give  it 
original  Jurisdiction  in  other  special  matters.   In  any  event,  the 
power  to  remove  Judges,  given  to  this  court  in  Section  13,  may  be 
an  exercise  of  original  Jurisdiction.   Since  the  Jurisdiction  is 
flexible,  it  was  considered  necessary  to  insert  a  statement  that 
The  Supreme  Court  be  the  highest  court  of  the  State,  so  that  the 
structure  could  not  be  inverted  and  provision  made  by  law  for 
appeals  from  The  Supreme  Court  to  The  Appellate  Court. 

Some  criticism  of  the  recommendation  that  Jurisdiction  be 
provided  by  law  has  been  made  on  the  ground  that  it  would  allow 
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the  General  Assembly  to  strip  The  Supreme  Court  of  jurisdiction 
in  all  cases,  except  in  one  insignificant  area.   The  Committee 
does  not  think  this  is  a  significant  danger.   In  any  event,  it 
could  only  be  prevented  by  specifically  conferring  appellate 
jurisdiction  in  enumerated  cases.   Such  an  enumeration  creates 
greater  difficulty  than  the  problem  it  seeks  to  cure. 

B.       Composition.       The   Supreme    Court    shall 
consist   of  a   chief  justice   and   six   associate   justices . 
Four  justices    shall    constitute    a   quorum^   and   the    con- 
currence  of  four   shall   be   necessary   for   a   decision. 
The    State    shall   he    divided   by    law   into   appellate 
judicial   circuits   of  The   Supreme   Court, 
Comment : 

Having  The  Supreme  Court  composed  of  seven  members  carries 
forward  the  present  size  of  the  Court  of  Appeals.   A  specific 
number  is  set  in  the  constitution  to  prevent  packing.   A  quorum 
of  four,  with  the  concurrence  of  four  necessary  for  a  decision, 
means  that  a  majority  of  the  entire  court  will  be  needed  to  decide 
any  case.   It  is  not  contemplated  that  a  panel  system  would  be 
used,  but  rather  that  the  tradition  of  argument  before  the  full 
court  which  prevailed  before  the  present  five  member  panel  plan, 
will  be  restored. 

Preliminary  research  indicates  that  an  express  provision  for 
the  Issuance  of  writs  in  aid  of  jurisdiction  is  unnecessary. 

The  provision  requiring  division  of  the  State  into  appellate 
judicial  circuits  relates  only  to  eligibility  requirem.ents  for 
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nomination  and  appointment  as  a  justice  of  The  Supreme  Court 
(Section  9B) .   The  circuits  are  not  to  be  set  out  in  the  constitu- 
tion to  permit  changes  needed  to  meet  shifts  in  population  without 
requiring  a  constitutional  amendment.   With  or  without  such 
residence  requirements,  local  variations  in  legal  practices  make 
a  broad  geographic  composition  of  The  Supreme  Court  helpful  in 
its  decisions. 

Section   3.      The   Appellate    Court. 

A.  Jurisdiction.      The   Appellate    Court   shall 
have   such   jurisdiction  as   provided  by    law. 

Comment : 

This  section,  like  the  constitutional  amendment  to  be  voted 

on  this  fall,  merely  authorizes  the  General  Assembly  to  confer 
Jurisdiction  on  the  court.   It  is  anticipated  that  the  General 

Assembly  will  initially  confer  the  same  Jurisdiction  on  this  court 
as  is  proposed  for  the  new  Court  of  Special  Appeals.   However, 
the  Jurisdiction  could  readily  be  changed  by  law. 

B.  Composition.       The   Appellate    Court    shall 
be   composed   of  a   chief  judge   and   no   fewer   than   four 
associate   judges,    as   provided  by    law.      The   Appellate 
Court  may   sit   in  panels   of  no   fewer   than   three   judges, 
as   provided  by   Rule.       The   State    shall   be    divided   by 
law   into   appellate   judicial   circuits   of  The   Appellate 
Court. 
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Comment : 

The  composition  of  The  Appellate  Court  at  an  initial  figure 
of  five  judges  is  the  present  proposal  for  the  Court  of  Special 
Appeals.   The  number  of  Judges  can  be  increased  by  law. 

The  provision  for  use  of  panels  is  permissive.   If  panels 
are  not  used,  a  majority  of  the  entire  court  would  be  needed  for 
decision.   But,  since  panels  are  expressly  permitted,  without  a 
qualification  as  to  the  number  needed  for  a  decision  by  a  panel, 
a  majority  of  a  panel  can  render  a  final  Judgment.  The  provision 
for  a  panel  means  not  only  that  as  few  as  three  Judges  may  sit  in 
any  case  at  any  time,  but  also  that  the  court  may  be  divided  on  a 
regular  basis  into  panels  which  serve  specific  geographic  areas, 
or  which  hear  cases  of  specific  subject  matters. 

Whether,  and  to  what  extent,  panels  shall  be  created  is  to 
be  determined  by  Rule.   "Rule"  is  defined  in  Section  7  to  mean  a 
rule  adopted  by  The  Supreme  Court.  The  above  proposal  concerning 
panels  stems  from  the  Committee's  general  approach  of  leaving 
matters  of  internal  administration  to  the  rule  making  power  of 
The  Supreme  Court . 

The  provision  for  circuits  of  The  Appellate  Court  relates 
only  to  eligibility  for  nomination  and  appointment  as  Judge,  and 
is  comparable  to  the  same  provision  relating  to  The  Supreme  Court, 

Section   4,      The   Superior  Court. 

A.      Jurisdiction.      The   Superior   Court   shall 
have   original   jurisdiction   in  all   cases,    except   as 
otherwise   provided  by    law^  and  such   other  jurisdiction 
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as  provided  by    law. 
Comment : 

As  heretofore  noted.  The  Superior  Court  is  the  repository  of 
general  Jurisdiction  in  all  cases.   It  is  necessary  to  except  from 
this  "as  otherwise  provided  by  law''  so  that  the  General  Assembly 
may  confer  original  jurisdiction  in  specified  areas  on  The  District 
Court.  It  is  also  necessary  to  provide  for  "such  other  Jurisdic- 
tion as  provided  by  law"  since  The  Superior  Court  will  undoubtedly 
be  vested  by  law  with  Jurisdiction  in  cases  which  are  not  an  exer- 
cise of  original  Jurisdiction.   For  example,  appeals  from  The 
District  Court  will  undoubtedly  be  to  The  Superior  Court,  and  so 
may  be  appeals  from  administrative  agencies  in  some  instances. 
It  is  unclear  if  the  power  to  revise  and  review  criminal  sentences, 
which  may  be  placed  in  The  Superior  Court,  is  an  exercise  of 
original  Jurisdiction. 

B.  Composition,      The   Superior   Court   shall 
be   composed  of  a   chief  judge   and  such   number   of  asso- 
ciate  judges   as   provided  by    law.      There   shall   be   at 
least   one   resident   judge   in   each   county. 
Comment : 

Since  The  Superior  Court  is  a  single  statewide  court,  there 
will  be  one  chief  Judge  for  this  court.   His  duties  are  described 
in  the  comments  to  Section  6. 

The  number  of  Judges  for  The  Superior  Court  would  be  deter- 
mined by  law.   The  Committee  considered  and  rejected  a  suggestion 
which  would  limit  the  power  of  the  General  Assembly  to  create 
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additional  Judgeships  to  instances  where  this  is  recommended  by 
The  Supreme  Court  or  by  a  Judicial  council.   It  was  believed  that 
the  creation  of  a  unified, statewide  court  system,  with  the  power 
to  adopt  its  own  rules  of  administration,  and  the  regular  reappor- 
tionment of  the  General  Assembly  dictated  against  such  a  substantial 
change,  and  that  the  new  system  should  be  given  an  opportunity  to 
function  to  determine  if  there  really  were  any  problem  of  constitu- 
tional magnitude. 

The  requirement  that  there  be  at  least  one  resident  Judge  of 
The  Superior  Court  in  each  county  was  strongly  urged  by  the  Maryland 
State  Bar  Association  committee  and  represents  the  culmination  of 
a  step-by-step  process  in  Maryland  which  has  resulted  in  a  resident 
Judge  of  the  present  Circuit  Courts  in  each  county.   Under  the 
eligibility  provisions  (Section  9B)  all  Judges  of  The  Superior  Court 
will  be  allocated  to  a  particular  county,  and  the  provision  in 
this  section  "merely  insures  that  each  county  will  have  at  least  one 
resident  Judge.   The  provision  in  Section  1^,  relating  to  clerks  of 
court,  means  that  there  will  be  a  -''clerk.  of  The  Superior  Court 
in  each  county.   Thus,  in  many  respects.  The  Superior  Court  will 
be  very  similar  to  today's  county  Circuit  Courts. 

Section    5.       The    District   Court. 

A.      Jurisdiction.      The   District   Court   shall 
have   such   original   jurisdiction  as   provided  by    law. 
Jurisdiction   of  The    District   Court   shall   be   uniform 
throughout    the   State. 


-22- 


Comment: 

Jurisdiction  of  The  District  Court  will  be  as  provided  by  law. 
It  is  contemplated  that  this  Jurisdiction  will  initially  be  very 
similar  to  that  now  conferred  on  the  trial  magistrates  and  People's 
Courts,  unless  Orphans'  Court  Jurisdiction,  or  at  least  the  probate 
portion  thereof,  is  also  given  to  The  District  Court.  The  require- 
ment of  uniformity  of  Jurisdiction  is  new.   At  the  present  time, 
particularly  in  the  area  of  civil  Jurisdiction,  the  dollar  amount 
which  may  be  claimed  in  cases  tried  before  trial  magistrates  or 
People's  Court  Judges  varies  widely.   Since  the  proposed  court  will 
be  a  unified  one,  the  Jurisdiction  should  be  uniform.   The  Com- 
mittee had  at  first  considered  making  only  the  exclusive  Jurisdic- 
tion uniform,  so  that  the  General  Assembly  could  make  local  varia- 
tions in  the  Jurisdiction  which  would  be  concurrent  with  The 
Superior  Court,  on  the  theory  that  a  higher  Jurisdictional  amount 
might  be  desirable  in  metropolitan  areas.  However,  a  number  of 
Judges  of  courts  of  limited  Jurisdiction  saw  no  basis  for  the 
distinction  and  the  Committee  concluded  that  the  desirability  of 
statewide  uniformity  should  prevail. 

B.  Composition,  The  district  Court  shall 
be  composed  of  a  chief  judge  and  such  number  of  asso- 
ciate judges  as  provided  by  law.  The  State  shall  be 
divided  by  law  into  districts ,  There  shall  be  a 
division  of  The  District  Court  for  each  district .  A 
district  shall  consist  of  at  least  one  county.  If  a 
district   is   composed  of  two   or  more   counties j    they 
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shall   he   oontiguous   and  no   county   shall   he   divided 

in   the   formation   of  a   district .      There   shall   be   not 

less    than  one   resident  judge   in  each  district. 
Comment ; 

There  will  be  one  chief  Judge  for  this  unified  State  court. 
The  number  of  Judges  are  to  be  determined  by  law.  The  composition 
of  this  court  is  not  oriented  to  the  counties,  but  to  districts  to 
be  created  by  law.  This  is  based  on  the  Maryland  State  Bar  Associa- 
tion study  which  concluded  that  there  may  not  be  sufficient  Judicial 
business  at  this  level  to  Justify  a  full-time  Judge  in  each  county, 
and  it  may  be  necessary  to  combine  counties  in  some  areas  of  the 
State  in  the  formation  of  districts  of  this  court.   Each  such 
district,  however,  is  guaranteed  at  least  one  resident  Judge. 

C.      Commissioners .      There   may   he   commis^ 
sioners   of  The   District   Court   in   such   numbers   and 
with   such   qualifications   as    shall   he   provided  by 
Rule.      They   shall   he   appointed  by   and   serve   at   the 
pleasure   of  such   judge   of  The   district   Court   as 
shall   be   designated  by   Rule.      The    commissioners 
shall   he   authorized   to   issue   arrest   warrants   and 
to   determine   whether  and   in  what   amount   bail   is 
required. 
Comment : 

This  provision  for  commissioners  recognizes  the  need  for  such 
officers.   In  some  areas  there  may  be  enough  Judges  of  The  District 
Court,  and  of  The  Superior  Court,  so  that  there  will  be  no 
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difficulty  in  quickly  obtaining  arrest  warrants  or  determining  bail. 
However,  since  these  functions  must  be  performed  at  any  time,  it  is 
necessary  that  there  be  minor  Judicial  officers  to  serve  sections 
of  the  State  in  which  there  may  be  a  relatively  few,  or  Just  one, 
district  Judge.   Since  the  functions  of  issuing  warrants  and  setting 
bail  may  well  be  considered  Judicial,  and  since  all  Judicial  power 
is  covered  by  the  proposed  Article,  it  was  deemed  necessary  to 
provide  expressly  in  this  Article  for  the  commissioners. 

The  number  and  qualification  of  commissioners  will  be  deter- 
mined by  Rule.   The  Committee  was  hesitant  to  require  constitu- 
tionally that  commissioners  be  members  of  the  bar,  although  such 
a  requirement  might  be  thought  desirable.   However,  there  may  be 
areas  of  the  State  in  which  a  sufficient  number  of  commissioners 
could  not  be  obtained  from  among  the  members  of  the  bar.   Leaving 
the  qualifications  to  Rule  allows  The  Supreme  Court  to  determine 
when  it  is  appropriate  to  require  all  commissioners  to  be  attorneys. 
Similarly,  the  number  of  commissioners  will  be  determined  in  rela- 
tion to  the  number  of  hearings  involved  and  the  number  of  other 
Judges,  particularly  District  Court  Judges,  who  are  available  in 
the  particular  locality.   The  Rule  provision  permits  flexibility 
in  this  determination. 

The  commissioners  are  to  be  appointed  by  a  Judge  of  The 
District  Court,  since  the  commissioners  will  work  directly  under 
the  supervision  of  Judges  of  The  District  Court.   Judges  of  the 
present  courts  of  limited  Jurisdiction  have  advised  the  Committee 
that  difficulties  have  at  times  arisen  under  the  present  system, 
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under  which  the  People's  Court  Judges  or  trial  magistrates  have  no 
control  over  the  committing  magistrates,  who  are  appointed  by  the 
governor.   The  recommendation  that  commissioners  serve  at  the 
pleasure  of  the  appointing  District  Court  Judge  is  designed  to  meet 
this  problem. 

The  determination  of  which  District  Court  Judge  will  make  com- 
missioner appointments  in  a  given  area  is  to  be  made  by  Rule.   Since 
the  districts  are  created  and  can  be  changed  by  lav/,  this  will  give 
flexibility;  it  is  also  a  matter  of  internal  administration. 

Restricting  the  commissioners'  power  to  arrest  warrants  and 
ball  determinations  is  a  deliberate  limitation  of  their  powers. 
Some  suggestions  were  made  that  the  commissioners  should  be  em- 
powered to  hold  preliminary  hearings  (i.e.,  to  determine  if  there 
is  sufficient  evidence  against  an  arrested  person  to  hold  him  for 
a  trial)  and  to  issue  search  warrants.  Almost  unanimously,  however. 
It  was  believed  by  the  Committee  and  those  who  consulted  with  it 
that  these  functions  are  of  so  serious  a  nature  that  they  are  best 
left  to  the  Judiciary. 

While  the  functions  of  commissioners  are  comparable  to  those 
of  the  present  committing  magistrates,  the  Committee  recommends  a 
change  in  the  name  because  of  the  general  upgrading  proposed  for 
the  court  at  this  level  and  because  of  the  association  of  the  term 
"committing  magistrate''  with  the  trial  magistrate  system,  whose 
abolition  is  proposed. 

Section   6.      Administration. 

The   chief  justice   of  The   Supreme   Court   shall   be 
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the   administrative    head   of   the   c^dicial    system.      He 
shall    have    the   power   to   assign    temporarily   any 
justice   or  judge   of  the   State    to   sit   in   any   court 
of  the   State, 

The   chief  justice   of  The   Supreme    Court   shall 
designate   one   of  the   judges   of  The   Appellate    Court 
as   chief  judge   of  The   Appellate   Court,    shall   designate 
one   of   the   judges   of  The   Superior   Court   as   chief  judge 
of  The   Superior   Court,    and   shall   designate   one   of 
the   judges    of  The    District    Court   as    chief  judge    of 
The    District    Court,    each   of  whom   shall    serve    as    chief 
judge   at   the   pleasure   of  the   chief  justice.      The 
chief  judge   of  The   Appellate    Court   shall   assist   the 
chief  justice    in    the   administration   of  The   Appellate 
Court. 

The   chief  judge   of  The   Superior   Court   shall 
assist    the   chief  justice    in   the   administration   of 
the   judicial    system   and   shall   perform   such   duties 
in   connection    therewith   as    are    assigned   him   by    the 
chief  justice.       The    chief  judge    of   The    Superior 
Court   shall,    under   the   direction   of  the   chief 
justice,    prepare    and   submit    to    the    General   Assembly 
the    budget   for    the   judicial    system.      The    chief 
judge   of  The   District   Court   shall   assist   the   chief 
judge   of  The   Superior   Court   in   the   administration 
of  The    District   Court. 
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Comment : 

This  section  should  be  read  with  Section  7,  which  expressly 
confers  power  on  The  Supreme  Court  to  adopt  rules  of  administration 
for  all  of  the  courts  of  the  State.   These  two  provisions  are  the 
heart  of  the  internal  functioning  of  the  judicial  system. 

The  power  which  may  be  exercised  under  these  provisions  is 
intentionally  very  broad.   It  is  contemplated  that  Rules  will 
provide  for  particular  divisions  of  the  trial  courts  to  hear 
special  types  of  cases,  such  as  criminal,  traffic,  domestic  rela- 
tions. Juvenile,  general  equity,  administrative  appeals,  etc. 
Such  Rules  would  also  lay  down  standards  regulating  the  hours  of 
court,  the  length  of  judicial  vacations,  the  conduct  of  the  clerks' 
offices,  the  way  in  which  records  are  to  be  kept,  and  requirements 
relating  to  the  keeping  of  statistical  information  and  the  form  of 
reporting. 

The  chief  Justice  is  the  administrative  head  of  the  unified 
judicial  system.   The  Committee  has  been  advised  that,  although  the 
present  Constitution  (Article  4,  Section  18a)  contains  words  of 
similar  import,  there  has  in  the  past  been  some  question  as  to  the 
extent  of  power  intended  to  be  conferred.   However,  after  extensive 
consultation  with  persons  who  have  been  directly  involved  in  the 
problems  of  judicial  administration  in  Maryland  for  a  number  of 
years,  the  Committee  is  satisfied  that  making  the  chief  justice 
the  administrative  head  of  the  courts  and  giving  rule  making  power 
to  the  highest  court  for  the  first  time  will  give  the  chief 
justice  the  tools  needed  for  effective  judicial  administration. 
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Although  there  may  be  some  "gray  area"  in  delineating  between  what 
the  chief  Justice  can  do  as  administrative  head,  and  what  will 
require  the  concurrence  of  a  majority  of  The  Supreme  Court  for  the 
adoption  of  a  Rule,  it  is  believed  the  problem  is  more  theoretical 
than  practical.   In  cases  where  the  chief  justice  has  any  doubt, 
or  when  he  ventures  into  new  territory,  he  will  undoubtedly  take 
the  matter  up  with  the  entire  court  and  Rules  will  be  promulgated. 

The  power  to  assign  judges  is  a  power  conferred  on  the  chief 
judge  of  The  Court  of  Appeals  in  the  present  Constitution  (Article 
Hy    Section  18A).   However,  creation  of  The  District  Court  broadens 
the  scope  of  this  power.   The  proposed  power  to  assign  is  so 
phrased  that  a  chief  justice  could  assign  a  judge  of  The  Superior 
Court  to  sit  temporarily  in  The  District  Court,   This  power  is  a 
necessary  consequence,  in  the  Committee's  opinion,  of  the  unified 
judicial  system  and  of  the  substantial  upgrading  of  the  trial 
magistrate 'o  system  by  the  creation  of  the  full-time  District  Court. 
The  Committee  doubts  that  this  power  would  be  used  often,  say,  by 
assigning  a  Superior  Court  judge  temporarily  to  The  District  Court. 
Under  the  present  Constitution,  Circuit  Court  judges  are  regularly 
assigned  when  the  need  arises  to  sit  in  counties  other  than  that 
of  their  residence,  and  are  assigned  to  sit  temporarily  with  the 
Court  of  Appeals.   There  is  even  precedent  for  a  judge  of  the 
Court  of  Appeals  being  temporarily  assigned  to  sit  in  a  Circuit 
Court . 

This  section  contemplates  that  the  chief  judge  of  The  Appellate 
Court  will  be  appointed  by,  serve  at  the  pleasure  of,  and  report 
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directly  to  the  chief  justice.   The  chief  Justice  will,  of  course, 
directly  administer  The  Supreme  Court. 

The  position  of  the  chief  Judge  of  The  Superior  Court  is 
created  as  a  constitutional  office.   This  office  is  essentially 
that  of  administrative  Judge  for  the  system  of  trial  courts.   The 
chief  Judge  of  The  People's  Court  reports  to  the  chief  Judge  of 
The  Superior  Court.   It  was  felt  necessary  to  have  a  chief  Judge 
at  both  levels  because  of  the  great  volume  of  cases  at  The  District 
Court  level  and  because  the  problems  of  disposing  of  and  keeping 
records  for  cases  at  The  District  Court  will  be  different  from 
those  at  The  Superior  Court.   Both  of  these  positions  will  in  all 
probability  require  full-time  men,  and  it  may  be  necessary,  by 
Rules  of  administration,  to  designate  presiding  Judges  for  adminis- 
trative districts  to  handle  part  of  the  administrative  work  at  the 
two  trial  court  levels. 

Both  trial  court  administrative  Judges  are  to  be  selected 
from  among  the  Judges  of  those  courts,  which  means  they  will  have 
been  nominated  and  appointed  as  Judges.  This  provision  was  a 
matter  of  considerable  discussion  in  the  Committee  and  at  its 
hearings.   One  effect  of  the  proposal  is  that  the  field  of  selec- 
tion for  these  administrative  positions  is  narrowed  from  the  bar 
as  a  whole  to  the  Judiciary  and  the  provision  has  been  criticized 
as  minimizing  the  problem  that  a  good  trial  Judge  is  not  neces- 
sarily a  good  administrator.   The  Committee  was,  on  balance, 
persuaded  by  the  contrary  argument  that  only  a  Judge  in  the  true 
sense,  who  has  been  nominated  and  appointed  to  try  cases  and  who 
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has  actually  done  so,  would  be  in  a  position  to  command  the  respect 
and  exert  the  persuasion  which  will  be  necessary  for  the  adminis- 
trative provisions  to  v^ork  effectively.   The  unified  court  system 
is  premised  on  making  the  most  effective  use  of  Judicial  manpower, 
and  the  only  formal  sanctions  for  the  problem  of  a  Judge  who  is 
not  doing  his  part  are  the  removal  provisions  (Section  13).   In  the 
whole  range  of  situations  which  can  arise  short  of  seriousness 
sufficient  to  bring  to  play  the  removal  process,  the  ability  of 
the  administrative  Judges  to  achieve  results  on  a  personal  basis 
is  most  important.   For  this  reason,  the  Committee  decided  in  favor 
of  trial  Judges  as  administrators  as  opposed  to  a  career  adminis- 
trator who  would  be  given  the  title  of  Judge. 

The  budget  for  the  Judicial  system  will  be  prepared  by  the 
chief  Judge  of  The  Superior  Court,  under  the  direction  of  the  chief 
Justice,  and  submitted  without  executive  revision  to  the  General 
Assembly.   The  present  Constitution  contains  a  similar  provision 
although  the  Committee  understands  that  it  is  not  consistently 
observed  in  practice  (Article  3j  Section  52(11)). 

Section    7.      Rule  Making   Power. 

The   Supreme    Court   by   Rule   and   the   General   Assembly 
by    law   shall   have    concurrent   power   to  prescribe   regula- 
tions   (1)    governing   practice   and  procedure    in   the 
courts    of   the   State    and    (2)    governing    the   admission   of 
persons    to  practice   before    the    courts   of   the   State 
and   the   discipline    of  persons   admitted.      In    the    event 
of  conflict   between   such   a  Rule   and  any   provision  of 
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any   act   of  the   General  Assembly,    the   Rule,    if 

adopted  or  readopted   after   the   passage   of  such   act^ 

shall   he   paramount.      Administration   of  the   courts 

of  the   State   shall   be   governed  by   Rule. 

"Rule"  as   used  in   this   Article  means   a   rule 

adopted  by   The   Supreme    Court. 
Comment : 

This  section  expresses  the  policy  that  regulations  governing 
practice  and  procedure  in  the  courts,  and  governinp:  admission  of  per- 
sons to  practice  b^^foro  th"  courts  and  their  disclnline ,  are  of  su  ch 
concern  that  the  power  should  be  vested  concurrently  in  The  Supreme 
Court  and  in  the  General  Assembly. 

Rules  of  practice  and  procedure  are  detailed  regulations  set- 
ting forth  how  a  case  is  to  be  brought  to  the  court's  attention, 
how  notice  of  it  is  to  be  given  to  other  parties  involved,  how  the 
case  progresses  through  the  trial  and  appellate  courts  and  how 
relief  is  granted.   Practice  and  procedure  do  not  relate  to  the 
abstract  legal  recognition  of  a  right,  which  is  the  area  of  sub- 
stantive law,  but  relate  to  determining  if  in  a  given  situation, 
a  right  has  been  conferred,  and  if  so,  hoxv  it  is  to  be  enforced. 
Thus,  there  are  many  gray  areas  between  substance  and  procedure. 
Many  times  statutes  which  confer  a  right  also  provide  the  procedure 
by  which  its  existence  is  to  be  determined  and  its  infringement 
corrected.  The  present  Constitution  permits  practice  and  procedure 
to  be  determined  both  by  rule  and  statute  (Article  4,  Section  18). 
One  can  theoretically  repeal  the  other  in  an  infinite  chain.  This 
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has  not,  however,  been  a  real  problem.   It  Is  uniformly  agreed  that 
the  present  arrangement  has  worked  well  and  the  Committee  has  con- 
cluded that  it  should  not  be  substantially  altered. 

Present  regulation  of  the  practice  of  law  is  by  both  statute 
and  rule  of  court.   The  Committee  has  concluded  it  was  desirable  to 
continue  concurrent  power  in  the  two  branches. 

The  proposal  does,  however,  embody  a  change  in  one  phrase, 
which  is  intended  to  terminate  any  difference  of  opinion  over  the 
status  of  a  Rule  adopted  or  readopted  after  passage  of  a  conflicting 
act. 

Section   8.      The   Chief  Justice. 

The   governor   shall   designate   one   of  the   justices 
of  The   Supreme   Court   as   chief  justice    to   serve   as   such 
for   the   balance   of  his   service   on   the   court.      During 
any   vacancy    in    the    office    of  chief  justice   or   during 
any   period  when    the    chief  justice   may    he    unable    to 
servej    as   determined  by   The   Supreme    Court,    all   powers 
and  duties   of  the   office   of  chief  justice   shall   de- 
volve  upon   the   associate   justice   senior   in  service 
on   The   Supreme    Court. 

Comment: 

Since  powers  and  duties  are  vested  in  the  office  of  chief 

Justice,  it  seems  necessary  to  make  specific  provisions  for  the 

devolution  of  these  functions  in  case  of  vacancy  or  incapacity. 

The  question  of  incapacity  is  to  be  determined  by  the  majority 

of  the  Justices  of  The  Supreme  Court. 
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Section   9.      Selection  of  Judges. 

A.      Judicial   Nominating   Commissions . 

(1)  Nomination   by    Commission    - 
Appointment   by   Governor. 

Upon   the   occurrence   of  a   vacancy   in   a 
judicial   office   of  fixed   term^    the   governor   shall 
appoint   one   of  not    less    than   two   nor  more    than   five 
qualified  persons   who   shall   be   nominated  for   such 
vacancy   by   a  judicial   nominating   commission   as   here- 
inafter provided.      A   judicial   nominating   commission 
shall  make    the   nominations   for   such   a   vacancy   not 
more    than   30   days   prior   to   nor  more    than   60   days 
after   the   occurrence   of  such   a   vacancy.      In   the 
event    the   governor  fails    to   appoint   one   of  the 
persons   so   nominated  within   60   days   of  being   advised 
of   the    list   of  nominees,    the   governor ' s   power   to 
fill   the   vacancy    shall   cease   and   the   chief  justice 
of  The   Supreme   Court   shall   appoint   one   of   the   per- 
sons   so   nominated. 

(2)  Appellate   Courts   Nominating 
Commission. 

Nominations   for   vacancies   on   The 
Supreme    Court    and   The   Appellate    Court   shall   be   made 
by    the   Appellate    Courts    Nominating    Commission.       The 
Appellate   Courts   Nominating   Commission   shall   he 
composed  of  thirteen  persons,    six   of  whom   shall   be 
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lay   persons^    six   of  whom   shall   be    lawyers^    and  one 
of  whom   shall   be    the    chief  justice    of   The   Supreme 
Court.      The    terms   of  the   non-judicial  members   of 
the   commission   shall   be   four   years. 

(3)  Trial   Court   Nominating    Commis- 
sions . 

Nominations   for  vacancies   on   The 
Superior   Court   and  The   District   Court   shall   be   made 
by   a   Trial    Court   Nominating    Commission.       There    shall 
be    such   number   of  Trial    Court   Nominating    Commissions 
as    shall   be   provided  by    law.      Each   such   commission 
shall  make   nominations   for   vacancies    in   the   office 
of  resident   Superior   Court  judge    in   one   or  more 
counties  J    or  for   vacancies    in   the   office   of  District 
Court  judge   resident   in  one   or  more    districts   of  The 
District   Court,    or   both,    as   shall   be   provided  by    law. 
Each   such    commission   shall   be    composed   of  at    least 
five  members   and   shall   have   an   equal   number  of   lay 
and   lawyer  members   and  a  member  of  the   judiciary j 
all   of  whose    terms   shall   be   as   provided  by    law. 

(4)  Lawyer  Members   of  Nominating 
Commissions . 

Lawyer  members   of  the   Appellate 
Courts   Nominating    Commission   shall   be   elected  by 
lawyers    throughout   the   State.      Lawyer  members   of 
each   Trial    Court   Nominating    Commission   shall   be 
elected  by    the    lawyers   of  the   area   for  which   such 
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commission   is   established.      Such   elections   shall   he 
governed  hy ^    and   the   qualifications   of  electors 
shall   be   as   provided   by ^    Rule.      Provision   shall   be 
made   by   Rule   for   the    taking   of  polls   among    the    law- 
yers  of  the   State i    county   or   district^    as    the   case 
may   he^    as    to   whether   a   justice   or  judge   should  be 
retained  in   office   for   a   full   or   additional    term 
and  for  publication   of  the   results    thereof. 

(5)  Lay   Members   of  Nominating   Com- 
missions, 

Lay  members   of  the   Appellate   Courts 
Nominating   Commission   shall   be   chosen   by    the   governor 
from   the   qualified  voters   of  the   State.      Lay  members 
of  each   Trial   Court   Nominating   Commission   shall   be 
chosen  by    the   governor  from    the   qualified  voters   of 
the   area   for  which   such   commission   is   established. 

(6)  Rules   Governing   Nominating   Com- 
missions . 

A   nominating    commission  may   act   only 
on   the   concurrence   of  a  majority   of  its    current 
membership .      Each   nominating    commission   shall    elect 
one    of  its   members    as    chairman.      A    non-judicial 
member  of  a   nominating   commission  may   not   hold  any 
public   office    of  profit   or   office    in  a   political 
party   while   a  member  of  a   commission   and  for   six 
months    thereafter .      The  members    of  a   commission 
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shall   receive   no   salary   or   compensation   for   their 
services . 
Comment : 

The  Committee  recommends  the  adoption  of  the  American  Bar 
Association  plan  of  judicial  selection  and  retention.   Its  prin- 
cipal features  are  appointment  from  a  restricted  list  proposed  by 
a  non-partisan  nominating  commission  and  retention  by  a  non- 
competitive election.   This  basic  approach  has  been  recommended 
as  well  by  the  American  Judicature  Society  and  in  the  Model  State 
Constitution  proposed  by  the  National  Municipal  League.   It  is 
also  knov^n  as  the  Missouri  plan,  since  its  provisions  were  first 
adopted  in  that  state  in  19^0,  where  it  is  now  applicable  to  the 
highest  court i  the  three  intermediate  courts  of  appeal  and  to 
certain  of  the  trial  courts  in  St.  Louis  and  Kansas  City.   The 
plan  is  also  in  effect  in  Alaska,  Iov<ra,  Kansas,  Nebraska,  and 
Dade  County j  Florida:  the  cities  of  Birmingham,  Alabama,  Denver, 
Colorado,  and  Tulsa,  Oklahoma-,  and  is  subject  to  the  approval  of 
the  voters  in  Vermont  and  North  Dakota.   The  non-competitive 
election  feature  is  in  effect  in  California  and  Illinois,  by  law. 
Appointment  from  a  list  of  nominees  is  followed  in  practice  in 
Pennsylvania 5  Colorado  and  New  York  City.   (See  52  ABA  Journal 
No.  65  p.  539--5^2,)  The  plan  has  been  recommended  for  Maryland 
by  the  State  Bar  Association  and  the  Maryland  Judicial  Selection 
Council. 

Under  the  present  Maryland  Constitution  selection  is  by 
appointment  of  the  governor  whose  choice  is  not  restricted  by  law, 
although  there  has  been  a  recent  practice,  not  without  exception, 
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of  appointment  from  a  list  of  persons  recommended  by  a  bar  associa- 
tion.  Under  the  present  Constitution  the  appointed  judge  stands 
for  election  at  which  other  candidates  can  file.   A  judge  must  run 
in  a  party  primary  in  which  cross-filing  is  permitted  and  in  a 
general  election  in  which  party  labels  are  not  permitted  (Article  4, 
Section  5) . 

Under  the  present  proposal  the  number  of  nominees  may  be  no 
less  than  two  nor  more  than  five.   The  plan  is  proposed  for  all 
courts  of  the  State.   Since  it  is  highly  conceivable  that  in  some 
areas  at  some  time  there  would  be  very  few  lawyers  whom  a  commis- 
sion would  conscientiously  be  able  to  recommend  as  qualified  for 
judicial  appointment,  the  minimum  number  of  nominees  is  set  at  two. 
Some  maximum  figure,  which  the  Committee  suggests  as  five,  should 
be  inserted.   Otherwise,  the  list  of  nominees  might  progressively 
diminish  in  quality. 

The  Committee  specifically  declined  to  incorporate  a  provision 
that  the  person  nominated  must  signify  to  the  commission  his  inten- 
tion to  accept  the  office.  Under  the  commission  nominating  system 
in  other  states,  the  practice  has  been  to  interview  persons  who  are 
under  consideration.   However,  it  is  quite  possible  a  person  who 
will  not  signify  to  a  commission  his  vrillingness  to  accept  appoint- 
ment, will  nonetheless  accept  if  the  appointment  is  actually 
offered  to  him  by  the  governor.   Thus,  such  a  requirement  may  be 
restrictive  and  eliminate  the  most  qualified  person. 

A  provision  is  made  to  fill  the  vacancy  in  the  event  the 
governor  fails  to  appoint  someone  within  a  reasonable  period  of 
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time:  this  power  Is  given  to  the  chief  Justice.   It  is  considered 
highly  unlikely  that  such  situation  will  arise. 

Under  sub-section  2  a  single  nominating  commission  for  both 
appellate  courts  (The  Supreme  Court  and  The  Appellate  Court)  is 
created.   It  is  to  be  statev/ide  in  composition.   The  composition 
reflects  the  policy  that  there  should  be  an  equal  number  of  lawyers 
and  of  lay  persons,  and  one  judge,  on  all  nominating  commissions. 
The  membership  of  the  Appellate  Courts  Nominating  Commission  is 
fixed  at  thirteen  since  it  is  considered  a  sufficiently  large 
number  to  be  representative  of  the  State  as  a  whole  for  some  time 
to  come,  and  since  a  specific  number  tends  to  prevent  packing. 
The  members'  terms  are  set  at  four  years  and  it  is  contemplated 
that  the  Schedule  would  stagger  the  initial  terms. 

The  trial  court  nominating  procedure  is  of  necessity  more 
flexible.   Sub-section  3  contemplates  a  number  of  commissions  which 
will  serve  given  localities.   Since  The  Superior  Court  is  oriented 
to  the  counties,  there  may  be  a  nominating  commission  for  Just  one 
county,  or  the  same  nominating  commission  may  be  the  commission  for 
The  Superior  Court  Judge  in  more  than  one  county.   Similarly,  there 
may  be  a  nominating  commission  for  but  one  district  of  The  District 
Court,  or  for  more  than  one  such  district.   Since  the  lines  for 
districts  of  The  District  Court  must  coincide  with  county  lines, 
the  General  Assembly  may  conclude  that  the  same  commission  will  act 
for  a  district  or  districts  of  The  District  Court  and  for  a  county 
or  number  of  counties  of  The  Superior  Court. 
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The  composition  of  a  trial  court  nominating  commission  must  be 
at  least  five  persons,  with  an  equal  number  of  lawyer  and  lay  mem- 
bers and  one  judge.   The  relatively  low  minimum  is  prompted  by  the 
problem  of  obtaining  the  best  qualified  persons  for  the  commission 
in  the  less  populous  areas  of  the  State,  since  appointment  to  a 
commission,  by  virtue  of  the  provisions  of  sub-section  6,  carries 
disqualification  for  appointment  to  public  office  during  and  for 
six  months  after  service  on  a  commission. 

The  policy  embodying  a  member  of  the  Judiciary  as  a  member  of 
any  nominating  commission  was  unanimous  in  the  Committee,  but  is  a 
matter  of  general  controversy.  Many  lawyers  are  strongly  of  the 
opinion  that  the  presence  of  a  Judge  on  these  commissions  will  mean 
that  the  Judge  will  dominate  the  deliberations.   The  Committee 
considers  that  a  Judge  who  is  interested  in  dictating  nominations 
is  not  necessarily  precluded  from  attempting  to  do  so  even  if  he  is 
not  a  member  of  a  commission.   However,  the  Committee  increased  the 
minimum  number  of  members  of  a  trial  court  nominating  commission 
from  an  earlier  recommendation  of  three  to  five,  in  order  to 
minimize  the  influence  of  the  Judge.   For  the  same  reason  sub- 
section 6  provides  that  each  commission  shall  elect  one  of  its 
members  as  chairman. 

The  term  of  membership  for  nominating  commissions  at  the  trial 
court  level  is  left  to  statute  because  of  the  problem  of  obtaining 
qualified  persons  to  serve  in  less  populous  areas.   Thus,  the  terms 
may  have  to  be  shorter  in  some  areas,  in  order  to  make  the  position 
more  attractive,  than  the  terms  in  other  areas. 
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Sub-section  4,  dealing  with  the  lawyer  members  of  the  commis- 
sion, leaves  the  question  of  qualifications  for  voting  for  such 
members,  and  the  conduct  of  these  elections,  to  Rule. 

The  provision  for  polls  among  the  lawyers  of  the  area  involved 
in  the  forthcoming  election  is  an  integral  part  of  the  system.  One 
of  the  objections  voiced  against  non-competitive  election  is  that 
it  is  no  election  at  all,  so  that  there  is  no  effective  way  to 
remove,  at  the  polls,  an  undesirable  judge.   Since  the  lawyers  of 
the  area  involved  would  be  the  ones  most  familiar  with  the  perform- 
ance of  a  particular  judge,  the  formal  expression  of  their  opinion 
in  a  bar  poll  and  the  requirement  that  its  results  be  publicized, 
is  considered  to  be  extremely  effective  as  a  basis  for  generating 
public  opinion  against  continuance  in  office  of  a  judge  whom  the 
bar  does  not  consider  deserving  of  retention  in  office  on  the  basis 
of  his  performance  during  the  probationary  period. 

Sub-section  5  deals  with  the  lay  members  of  commissions  who 
will  be  appointed  by  the  governor.   Since  judicial  appointments  are 
a  matter  of  broad  public  concern  which  is  not  limited  to  the  bar 
alone,  the  public  should  be  represented  on  nominating  commissions. 

The  prohibition  against  members  of  a  nominating  commission 
holding  public  office  of  profit,  or  office  in  a  political  party, 
until  the  seventh  month  after  commission  membership,  as  set  forth 
in  sub-section  6,  is  a  necessary  provision  to  give  minimum  assur- 
ance of  the  integrity  of  a  commission.   The  prohibition  is  designed 
to  prevent  the  making  of  an  arrangement  under  which  a  member  of  a 
commission  is  given  a  political  appointment  in  exchange  for  his 
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vote  in  nominating  for  a  Judicial  office.   The  National  Municipal 
League  suggests  that  the  length  of  the  prohibition  run  as  high  as 
five  years.   The  recommendation  here  is  considered  the  bare  minimum 
necessary  to  give  any  real  deterrent  value.   The  provision  pro- 
hibiting salary  or  compensation  for  service  on  a  nominating  commis- 
sion is  not  intended  to  prohibit  the  payment  of  actual  out-of-pocket 
expenses . 

5.  Eligibility , 

To   be   eligible   for  nomination  and  appoint- 
ment   to   a  judicial   office   of  fixed   tevm^    a  person 
shall   have   been  a  member   of  the   bar   of  the   State   for 
a  period  of  five   years   prior   to   his   appointment .      To 
be   eligible   for   nomination   and  appointment   as   a   justice 
of  The   Supreme    Court   or   as   a   judge    of  The   Appellate 
Courts    a  person   shall   reside   in   the   appellate   judicial 
circuit   where    the   vacancy   exists.      To   be   eligible   for 
nomination  and  appointment   as   a   judge   of  The   Superior 
Courts    a  person   shall   be   a   resident   of   the    county 
where    the    vacancy    exists    and   shall  meet   such   other 
residence   requirements   as  may   be   provided  by    law.      To 
be   eligible   for   nomination   and  appointment   as   a   judge 
of  The    District    Court,    a   person   shall   be    a   resident 
of  the   district   where    the   vacancy   exists   and   shall 
meet   such   other   residence   requirements   as   may   be 
provided  by    law. 
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Comment: 

The  only  express  standard  relating  to  professional  qualifica- 
tions for  Judicial  appointment  is  five  years  of  practice.   The 
present  Constitution  sets  no  minimum  period  of  practice  (Article  ^, 
Section  2).   The  Committee  believes  that  general  statements  such  as 
distinction  for  wisdom  and  integrity  are  of  little  significance  and 
that  the  key  to  selection  of  qualified  persons  will  lie  in  the 
willingness  of  those  persons  to  accept  appointment  because  of  the 
non-competitive  election  feature.   The  balance  of  sub-section  B 
requires  that  all  judges  be  a  resident  of  an  area  to  which  the 
office  is  allocated  by  law.   Such  residence  requirements  were 
strongly  urged  by  the  Maryland  State  Bar  committee.   The  recommenda- 
tion adopted  insures  that  such  districting  be  done,  but  does  not 
put  the  actual  districts  in  the  Constitution,  which  would  otherwise 
necessitate  a  constitutional  amendment  for  future  changes. 

Section   20.       Term   of  Office    of  Judges.      At    the 
next   General   Election   following    the   expiration   of  two 
years   from    the   date   of  appointment^    and   every    ^twelve'} 
years    thereafter   so    long   as   he   retains   his   office, 
each   justice   or  judge   shall   he   subject   to   approval 
or   rejection   by    the    electorate.      Justices    of  The 
Supreme    Court   and  judges    of  The   Appellate    Court   shall 
be   subject    to   approval   or   rejection   by    the   electorate 
of  the   State   as   a   whole.      Each  judge    of  The   Superior 
Court   and  of  The   district   Court   shall   be   subject   to 
approval   or   rejection  by   the   electorate   of  the   county 
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or  district   in  which   he   was   required   to   reside   when 
appointed.      In   the   event   of  the   rejection   of  any 
justice   or  judge   by    the    electorate^    the   office   shall 
be   deemed   vacant   and   shall   be   filled   as   a   vacancy. 
Comment ; 

Following  his  appointment,  each  Judge  will  serve  for  from  two 
years  to  just  less  than  four  years  before  standing  election.   This 
is  a  ''probationary'"  period  during  which  the  bar  and  public  generally 
can  evaluate  the  performance  of  the  new  Judge  and  determine  whether 
he  should  be  retained  in  office. 

The  term  of  twelve  years  in  the  section  is  submitted  in 
brackets  because  that  period  of  time  represents  the  Committee's 
determination  at  the  last  formal  vote  taken  on  this  issue.   However, 
the  composition  of  the  Committee  has  changed  since  that  time.   A 
poll  of  the  current  Committee  of  five,  of  whom  one  was  not  avail- 
able, indicates  two  favor  a  term  of  fourteen  years,  one  favors 
twelve  years,  and  one  favors  four  years.   The  term  presently  pro- 
vided by  the  Constitution  is  fifteen  years.   This  is  the  longest 
term  of  office  of  any  state  in  the  country  in  which  Judges  are 
elected.   A  table  setting  forth  the  terms  of  state  Judges,  as  of 
July  1964,  is  attached  hereto  as  an  exhibit. 

The  proponents  of  a  term  of  sixteen  years  (2  +  l4)  contend 
that  any  reduction  from  the  present  fifteen  year  term  will  limit 
the  field  of  selection  for  a  nominating  commission  since  it  will 
deter  the  best  qualified  persons  from  accepting  Judicial  appoint- 
ment.  They  believe  that  even  a  non-competitive  election  is  a  risk. 


They  fear  that  even  in  a  non-competitive  election  an  organized 
militant  minority  in  the  community  can  bring  about  the  defeat  of  a 
judge  and  that  this  possibility  can  affect  the  independence  of  a 
Judge  whose  term  is  short  in  deciding  a  case  which  involves  a  local 
issue  of  wide  public  interest. 

The  proponents  of  a  shorter  term  contend  that  a  non-competitive 
election  is  the  equivalent  of  re-election,  unless  the  judge  does 
not  deserve  to  be  retained.   They  feel  that  is  is  meaningless  to 
provide  for  an  election  by  the  people  for  continuance  in  office  and 
then  to  make  the  term  so  long  that,  in  relation  to  the  age  at  which 
a  person  is  generally  appointed  to  the  bench,  the  appointment  in 
most  cases  means  a  lifetime  appointment. 

The  suggested  term  of  twelve  years  represented  a  compromise  in 
the  Committee  as  formerly  constituted  between  those  espousing  the 
viewpoints  presented  above. 

The  balance  of  Section  10  makes  the  electorate  voting  on  reten- 
tion of  a  trial  court  judge  the  voters  of  the  area  in  which  the 
Judge  was  required  to  reside  when  appointed.  VJith  respect  to  the 
two  appellate  courts,  the  residence  requirements  will  be  by  Judicial 
circuits,  but  the  election  will  be  by  the  voters  of  the  entire 
State.   Since  the  election  is  non-competitive,  it  was  not  considered 
that  the  political  risk  was  greatly  increased  by  requiring  election 
for  appellate  judges  in  an  area  larger  than  that  in  which  they  were 
required  to  reside  when  appointed,  and  it  was  considered  desirable 
that  the  voters  of  the  State  as  a  whole  pass  on  those  judges  whose 
decisions  will  make  law  for  the  State  as  a  whole. 


Section   21.      Retirement   of  Judges.      Every   justice 
or   judge    shall   retire    at    the    age   of   70.      The    chief 
justice   of  The   Supreme    Courts    with    the   approval   of  a 
majority   of  the   members   of  said  courts    is   empowered 
to   authorize   retired  justices   or  judges    to   perform 
temporary   judicial   duties   in   any   court   of  the   State. 
Comment : 

This  section  covers  compulsory  retirement  and  the  use  of  re- 
tired judges. 

The  present  Constitution  requires  retirement  at  age  70  (Article 
^,  Section  3).   The  provision  has  been  criticized  by  some  as  im- 
posing 'constitutional  senility,'  and  as  automatically  depriving 
the  State  of  the  services  of  highly  qualified  men  who  in  particular 
instances  are  generally  considered  to  be  fully  capable  of  continued 
valuable  Judicial  service.   The  present  Constitution  does  not  pro- 
vide for  any  service,  even  on  a  selective  basis,  by  Judges  who  have 
retired. 

Opponents  of  continued  Judicial  service  after  retirement 
generally  contend  that  there  should  be  a  point  in  time  when  the 
present  Judges  should  step  aside  and  make  way  for  younger  men  to 
take  office.   They  assert  that  there  is  a  tendency  on  the  part  of 
judges  after  long  service  to  become  set  In  their  ways  and  to  resist 
trends  toward  modernization  in  Judicial  administration,  in  trial 
techniques  or  in  the  evolution  of  the  law  Itself.   They  object  to 
use  of  retired  judges  even  on  a  selected  basis  for  special  cases, 
because  they  assert  that  the  chief  Justice  will  not  be  willing  to 
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tell  a  former  colleague ,  who  may  be  urging  that  he  be  appointed  for 
limited  service,  that  he  is  no  longer  qualified  to  try  and  decide 
cases . 

The  Committee's  recommendation  is  believed  to  represent  a  com- 
promise between  these  two  positions.   The  mandatory  retirement  is 
retained.   However,  power  is  provided  for  the  use  of  retired  judges 
on  a  selected  and  individual  basis.   The  power  is  exercisable  only 
with  the  approval  of  the  majority  of  The  Supreme  Court.  This  pro- 
vision is  designed  to  insulate  the  chief  Justice  from  the  problems 
based  on  personal  relations  which  are  advanced  in  opposition  to 
selected  use  of  retired  judges. 

Even  though  the  chief  Justice  has  broad  power  to  assign  judges 
throughout  the  unified  system,  the  Committee  believes  that  a  power 
to  use  retired  Judges  may  be  a  useful  tool  in  judicial  administra- 
tion to  help  to  relieve  temporary  court  congestion  without  the 
necessity  of  creating  additional  judgeships. 

The  Maryland  State  Bar  Association,  by  a  relatively  close  vote, 
has  recommended  the  use  of  retired  Judges  only  to  sit  as  appellate 
judges. 

Mr.  Sykes  of  the  Committee  believes  that  the  strong  views  of 
the  bar  should  be  recognized  on  this  issue  and  asks  to  be  recorded 
as  opposed  to  the  Committee's  recommendation. 

Section   12.      Compensation   of  Judges.      The   compen- 
sation  of  a  justice   or  judge   shall   not   be   reduced   during 
the   term   for  which   he   was    elected  or  appointed.      Provi- 
sion  shall   be  made   by    law   for   the   payment   of  pensions 


to   justices   and  judges   and   their   surv  iv  ing   spouses . 

No   justice    or   judge    shall    engage    in    the   practice 
of   law,    run   for   elective    office    other    than    the   judi- 
cial   office    he    holds^    or   directly    or    indirectly   make 
any    contribution    to    or    hold   any    office    in   a   political 
party   or   organization^    or   take   part    in   any   political 
campaignj    or   receive   any    remuneration   for   his    judicial 
service    other    than   as   prov  ided  by    this   Article. 

Comment : 

The  foregoing  provisions  are  self-explanatory  and  are  designed 

to  bring  about  both  independence  and  impartiality  of  the  judiciary. 

Section   13.      Pemoval    of  Judges.       The    Supreme 
Court    shall    have   power    to    remove    any   justice    or   judge 
from   office    for  misconduct    in   office    or  persistent 
failure    to   perform    the    duties    of  his    office,    or    to 
retire    any   justice    or  judge    for   disab  ility    ser  iously 
interfering   with    the   performance    of  his   duties,    which 
is,    or    is    I  ihsly    to   become,    of  a   permanent   character. 
A   justice    shall   not    sit    in   any   proceedings    involving 
his    own   removal   or   ret  irement .       The    Supreme    Court 
shall    have   power    to  provide    by    Rule    or   Order   for    the 
implementation   and  enforcement   of   this    section.       Upon 
an   order   for   ret  irement,    the    justice    or  judge    shall 
thereby    be    retired  with    the    rights    and  pr  iv  ileges 
prov  ided   by    law.       Upon   an   order   of  removal,    the 
justice    or   judge    shall    thereby    be    removed  from   office. 
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The    order   of  removal    shall   prov  ide    the    extent    to   wh  ich^ 
if  any  J    the    benefits,    pension   or  retirement   allowance 
otherwise    accruing   from   judicial   service    to    the   judge 
so   removed^    or   to   his   surviving   spouse j    shall   be   paid. 
Comment : 

The  recommendations  concerning  removal  are  predicated  on  the 
belief  that  Impeachment  or  legislative  redress  are  procedures  too 
cumbersome  to  deal  effectively  with  the  problem  of  the  judge  who 
should  be  removed  from  office.   Under  the  present  Constitution, 
removal  requires  a  two-thirds  vote  of  both  houses  of  the  General 
Assembly  which  must,  of  course,  be  in  session  even  to  begin  the 
procedure . 

A  constitutional  amendment  is  proposed  for  ratification  this 
year  which  would  create  a  Commission  on  Judicial  Disabilities  for 
the  review  of  these  problems,  and  which  would  make  recommendations 
for  removal  or  retirement  to  the  General  Assembly.   (See  proposed 
Sections  ^A  and  4b  of  Article  ^.)   A  two-thirds  vote  of  both  houses 
would  be  required.   This  presently  pending  constitutional  amendment 
is  in  turn  based  upon  a  recommendation  of  the  Maryland  State  Bar 
Association  except  that  the  State  Bar  proposed  placing  the  power  of 
removal  in  the  Court  of  Appeals. 

This  Committee  recommends  that  the  povrer  be  placed  in  The 
Supreme  Court,  since  the  problem  is  basically  one  of  internal  ad- 
ministration and  since  a  situation  of  such  seriousness  as  to  prompt 
removal  proceedings  should  be  dealt  with  by  a  procedure  which  is 
available  at  all  times.   The  grounds  for  removal  are  misconduct  in 

-49- 


t    , 


office  or  persistent  failure  to  perform  the  duties  of  the  Judicial 
office.   The  Committee  considered  that  misconduct  in  office  is  a 
term  broader  than  misconduct  in  the  performance  of  Judicial  duties, 
and  encompasses  misconduct  which  affects  the  performance  of  Judicial 
duties.   For  this  reason  one  of  the  grounds  in  the  presently  pro- 
posed constitutional  amendment  has  been  eliminated,  namely,  "conduct 
which  shall  prejudice  the  proper  administration  of  Justice."  The 
Committee  considered  the  quoted  language  was  so  broad  that  it  could 
be  used  to  affect  the  independence  of  the  Judge. 

Power  is  vested  in  The  Supreme  Court  to  provide  by  Rule  or 
Order  for  both  implementation  and  enforcement  of  this  section.   It 
is  intended  by  these  provisions  that  The  Supreme  Court  could  adopt 
rules  establishing  a  commission  of  mixed  lay,  lawyer  and  Judicial 
composition  for  the  purpose  of  reviewing  complaints  against  Judges 
and  for  recommending  further  formal  proceedings  if  Justified  by  the 
evidence.   It  is  also  intended  that  The  Supreme  Court  be  able  to 
grant  immunity  to  witnesses  and  compel  the  attendance  of  witnesses 
and  the  production  of  evidence. 

The  Committee's  recommendation  as  to  the  effect  of  an  order 
for  removal  gives  flexibility  to  The  Supreme  Court  to  determine  to 
what  extent,  if  at  all,  any  accrued  pension  should  be  paid  to  the 
Judge,  or  to  his  spouse.   The  pending  constitutional  amendment 
provides  for  an  absolute  termination  of  any  retirement  benefits. 
The  Committee  considered  that  this  automatic  forfeiture  may  be  too 
harsh  in  a  given  case,  particularly  as  to  the  spouse,  and  recommends 
that  the  matter  be  left  to  the  discretion  of  The  Supreme  Court  on  a 
case  by  case  basis. 
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Section   14.       Clerks    of  Court.       There    shall   he    a 
clerk   of  The   Supreme    Court   who   shall   he   appointed  hy ^ 
and  serve   at    the   pleasure    of,    the   chief  justice   of  The 
Supreme    Court   and   a   clerk   of  The   Appellate    Court   who 
shall   he   appointed  hy ^    and   serve   at    the   pleasure   of 3 
the    chief  judge    of  The   Appellate    Court. 

There   shall   he   a   chief  clerk   of  The   Superior 
Court   who   shall   he   appointed  hy j    and   serve   at   the 
pleasure    of,    the    chief  judge    of  The    Superior   Courts 
and  a   chief  clerk    of  The    District    Court   who   shall    he 
appointed  hy ^    and   serve   at    the   pleasure   of^    the   chief 
judge   of  The    district   Court.      There   shall   he   a   chief 
deputy    clerk   of   The    Superior   Court    in   each    county    and 
a   chief  deputy   clerk   of  The   District   Court   for  each 
division.      The   appointment   and   term   of  chief  deputy 
clerks   shall   he   governed  hy   Rule. 
Comment : 

This  proposal  recommends  a  substantial  change.   Clerks  of  the 
Circuit  Courts  are  now  elected.   The  clerk  of  the  present  Court  of 
Appeals  is  appointed  by  the  court.   The  proposal  for  the  Court  of 
Special  Appeals  is  that  its  clerk  be  appointed  by  that  court.   In 
both  instances  the  term  is  at  the  pleasure  of  the  court.   Clerks  of 
People's  Courts  and  those  performing  the  functions  of  clerk  for 
trial  magistrates  are  generally  appointed. 

The  recommendation  here  is  based  on  the  polity  that  clerks  of 
court  are  an  arm  of  the  court  and  should  be  responsible  to  the 
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Judiciary.   An  overall  statevjide  clerk  as  chief  clerk  is  recommended 
for  each  of  the  uniform  statewide  trial  courts.   There  will  be  local 
deputies  whose  selection  and  tenure  will  be  determined  by  Rule. 
This  flexibility  is  necessary  because  the  administrative  organiza- 
tion of  The  Superior  Court  will  be  determined  by  Rule  and  the 
specific  districting  for  the  divisions  of  The  District  Court  will 
be  determined  by  law. 

Open  Matters 
The  Committee  has  not  discussed  the  question  of  whether,  and 
to  what  extent,  the  office  of  sheriff,  or  some  or  all  of  the  func- 
tions and  duties  now  performed  by  that  office,  particularly  as  they 
relate  to  the  service  and  enforcement  of  orders  and  writs,  should 
be  covered  in  a  proposed  article  on  the  judiciary. 

Respectfully  submitted. 

Committee  on  the  Judiciary  Department 
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CONSTITUTIONAL   CONVENTION   COMMISSION 

FOURTH  REPORT 
OF  THE 
COMMITTEE  ON  THE  JUDICIARY  DEPARTrffiNT 

September  12,  1966 

RE:   ARTICLE  ON  THE  JUDICIARY  DEPARTMENT 

I .   GENERAL  INTRODUCTION 

The  proposed  Article  on  the  Judiciary  Department  is  basically 
divided  into  three  parts:   the  structure  of  the  court  system,  the  ad- 
ministration of  the  courts  within  the  structure,  and  the  selection 
and  tenure  of  judges. 

The  Committee's  recommendations  with  respect  to  structure  provide 
great  flexibility.   Only  four  courts  are  established.   The  types  of 
cases  which  they  will  hear  and  the  extent  of  review  vjhich  the  initial 
decision  in  any  given  case  will  have  are  to  be  determined  by  law. 

Broad  powers  of  administration  over  the  court  system  are  given  to 
the  judicial  department,  principally  to  the  highest  court  and  its 
chief  justice. 

In  an  otherwise  general  article,  a  detailed  procedure  for  the  se- 
lection of  judges  is  set  forth.   The  governor  is  restricted  in  making 
judicial  appointments  to  a  limited  number  of  nominees,  who  will  be 
proposed  by  a  non-partisan  commission.   This  procedure,  coupled  with 
periodic  non-competitive  elections  for  continuation  in  office  and 
power  in  the  highest  court  to  remove  members  of  the  judiciary  for  mis- 
conduct, is  designed  to  obtain  the  best  qualified  persons  for  judicial 
service,  to  have  them  independent  and  impartial  during  their  service, 
and  to  permit  expeditious  removal  where  necessary. 


II.   PROPOSED  ARTICLE  ON  ThE  JUDICIARY  DEPARTIJINT. 

Section    1.       The    Judicial   Power.       The    judicial   power   of   the 
State    is   vested   exclusively    in   a   unified   judicial   system   composed 
of   The   Supreme    Court,    The   Appellate    Court ,    The    Superior   Court   and 
The   District   Court. 

Section    2.       The    Supreme    Court. 

A.  Jurisdiction.       The    Supreme    Court   shall   be    the    highest 
court   of   the    State    and   shall    have    such   jurisdiction   as   provided   by 
law . 

B.  Composition.       The    Supreme    Court    shall    be    composed  of 
a   chief  justice   and   six  associate    justices .      Four   justices   shall 
constitute   a   quorum,    and   the   concurrence   of  four   shall   be   necessary 
for    the    decision   of  a   case. 

Section    3.       The   Appellate    Court. 

A.  Jurisdiction.      The   Appellate    Court    shall   have    such 
jurisdiction   as   provided   by    law. 

B.  Composition.       The   Appellate    Court   shall   be   composed 
of  a   chief  judge    and   no   fewer    than   four   associate    judges,    as 
provided   by    law.       The   Appellate    Court   may    sit   in   panels    of  no 
fewer   than   three   judges,    as   provided   by   Rule. 

Section   4.       The   Superior   Court. 

A.      Jurisdiction.       The    Superior   Court   shall    have    all 
original    jurisdiction,    except   as    otherwise   provided   by    law  and 
such   other   jurisdiction   as   provided  by    law.      Jurisdiction   of   The 
Superior   Court    shall    be   uniform   throughout    the    State. 
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B.      Composition.       The    Superior    Court   shall   he    composed 
of  a   chief  judge   and   no   fewer    than    one    associate    judge    resident 
in   each   county^    as   provided   by    law. 

Section    6.      The    District    Court. 

A.  Jurisdiction.       The    District    Court   shall    have    such 
original   jurisdiction  as   provided  by    law.      Jurisdiction   of  The 
District   Court    shall    be    uniform   throughout    the   State. 

B.  Composition.       The    District    Court    shall    he    composed  of 
a   chief  judge    and   no   fewer    than   one   associate    judge    resident    in 
each   district ^    as   provided  by    law.      The   State    shall   be   divided  by 
taw   into   districts .       There    shall    be    a   division   of   The    District 
Court   for   each   district .      Each   district    shall    he    composed   of  one 

or   more   entire   and  contiguous    counties . 

C.  Commissioners .       There   may    be    commissioners    of   The 
District   Court    in   such   numbers   and  with   such   qualifications    as 
provided   by   Rule.       They    shall    be   appointed  by   and   serve   at    the 
pleasure    of  a    judge    of   The    District    Court   who    shall   be    so   designated 
by   Rule.      Commissioners   may ^    in   accordance    with   Rule ,    issue    arrest 
warrants   and  determine    whether   and   in   what   amount   bail    is    required. 

Section    6.      Administration . 

The    chief  justice    of   The    Supreme    Court    shall   be    the 
administrative   head  of   the    judicial   system.      Re   shall   have    the 
power    to   assign   any    judge    to    sit    temporarily   in   any    court. 

The    chief  justice    of   The    Supreme    Court    shall   designate 
one   Appellate    Court   judge ^    one   Superior   Court   judge   and  one 
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District    Court   Judge   as    chief  judges    of   their   respeczive    courts. 
Each   shall   serve   as   chief  Judge   at    the   pleasure   of   the   chief 
Justice . 

The    chief  Judge    of   The    Superior   Court   shall   assist    the 
chief  Justice    in    the    administration   of   the    Judicial    system  and 
shall   perform   such    duties    in   connection    therewith   as   are    assigned 
him   by    the    chief  Justice.       The   chief  Judge    of  The    Superior   Court 
shall ^    under    the    direction   of   the    chief  Justice,   prepare   and 
transmit    to    the    governor    the    estimate    of  expenditures    of  the 
Judicial   department,    which   shall   he    included   in    the    budget   without 
revision. 

The    chief  Judge    of   The   Appellate    Court    shall   assist    the    chief 
Justice    in    the    adm.inistration   of  The   Appellate    Court.      The    chief 
Judge    of   The   District    Court    shall   assist    the    chief  Judge    of  The 
Superior   Court   in    the    administration   of   The    District   Court. 

Section    7  .      Rule -Making   Power. 

The    Supreme    Court    by   Rule   and   the    General   Assembly   by 
law   shall   have    concurrent   power    to   prescribe   regulations :      (1) 
governing   practice    and  procedure    in   all    courts,    (2)    governing 
the   admission    of  persons    to  practice    before    the    courts    of   the    State 
and    the    discipline    of  persons   admitted,    and    (5)    governing   adminis- 
tration  of   the    courts,    officers    of   the    Judicial   department   and 
officers    of   the    executive    department    to    the    extent    that    their 
duties    directly    relate    to    the    enforcement   of  Judicial   orders.      In 
the    event   of  conflict   between    such   a   Rule   and  any   provision   of  any 
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aat   of   the    General   Assembly ^    the    statutory   provision ^    if  enacted 
or   reenacted   by   a   vote    of   two-thirds    of   the   members    of  each    house 
of   the    General   Assembly   after    the    adoption   of  such   Rule ^    shall   be 
paramount . 

"Rule"  as    used   in    this  Article   means   a   rule   adopted  by 
The   Supreme   Court. 

ALTERNATE  (Recommended  by  Committee) 
Section    7 .      Rule -Making   Power. 

The   Supreme    Court   by   Rule   and   the    General   Assembly    by 
law   shall    have    concurrent   power    to   prescribe   regulations :       (1) 
governing  practice    and  procedure    in   all    courts^    (2)    governing    the 
admission   of  persons    to  practice    before    the    courts    of   the   State 
and    the    discipline    of  persons   admitted ^    and    (3)    governing  adminis- 
tration  of   the    courts  _,    officers    of   the    judicial   department   and 
officers   of  the   executive   department   to    the   extent   that   their   duties 
directly   relate    to    the    enforcement   of  judicial   orders.      In    the 
event   of  conflict   between    such   a   Rule    and  any   provision   of  any   act 
of   the    General   Assembly ^    the   Rule ,    if  adopted   or   readopted  after 
the    enactment    of   the    statutory   provision^    shall   be   paramount   over 
the   prior  act. 

"Rule"  as   used   in    this   Article    means   a   rule   adopted   by 
The   Supreme    Court. 

Section    8.       The    Chief  Justice. 

The    governor   shall   designate    one    of   the    justices    of 
The   Supreme    Court    to    serve   as    chief  justice   for    the   balance    of  his 
service    on    the    court   or   until    he    resigns    the    office    of  chief 
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justice.      During  a   vacancy    in    the    office    of  chief  justice^    or   during 
a   period  when    the    chief  justice    is   unahle    to    serve   as    determined 
by    The   Supreme    Court,    all   powers   and   duties    of   the    office    of  chief 
justice    shall    devolve   upon    the   associate    justice    senior   in    service 
on    The   Supreme    Court. 

Section   9.      Selection   of  Judges. 

A,  Eligibility . 

To  be  eligible  for  nomination  and  appointment  to  a 
judicial  office,  a  person  shall  have  been  a  member  of  the  bar  of 
the   State    for   no   fewer    than   five    years    next   prior    to   his    nomination. 

The    State    shall    be    divided   by    law   into   circuits   of  The 
Supreme    Court   and   into   circuits   of   The   Appellate    Court.      To   be 
eligible    for   nomination   and  appointment    to    The   Supreme    Court   or   to 
The   Appellate    Court,    a  person   shall   reside    in   the   circuit   where    the 
vacancy   exists. 

To   be    eligible   for   nomination   and  appointment    to    The 
Superior   Court   or   to   The   District   Court   a   person   shall   be   a 
resident   of   the    county    or  district ,    respectively ,    where    the    vacancy 
exists . 

B.  abomination   and  Appointment . 

A   vacancy    in    the   office    of  jixlge    s^iall   be   filled  by 
the    governor   from  a    list    of  no   fewer    than    two   nor   more    than   five 
eligible   persons    nominated   by    a   judicial   nominating   commission.       The 
commission   shall   make    the    nominations    for   a   vacancy   not   more    than 
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so    days   prior    to   nor   more    than    60    days    after    the    vacancy    occurs. 
If   the    governor  fails    to   make    the   appointment   within    60    days    of 
being  advised   of   the    list   of  nominees ^    the    governor 's   power    to   make 
the    appointment   shall   cease   and   the    chief  justice    of  The   Supreme 
Court    shall   appoint    one    of   the   nominees . 
C.      Nominating   Commissions . 

(1)  Appellate    Courts    Nominating   Commission. 
Nominations   for   vacancies    on    The   Supreme    Court 

and  on    The   Appellate    Court    shall    be   made    by    the   Appellate    Courts 
Nominating   Commission.       The    Commission    shall   be    composed  of   six 
lay   persons ^    six    lawyers j    and   the    chief  justice    of   The    Supreme 
Court.       The    terms    of  non-judicial   members    shall   be   four   years. 

(2)  Trial    Courts    Nominating   Commissions . 
Nominations    for    vacancies    on    The    Superior    Court 

and   on    The    District    Court    shall    be   made    by    a    Trial    Court   Nominating 
Commission.       The    number   of   trial    court   nominating   commissions    shall 
be   provided   by    law.      Each   commission    shall    make    nominations    for 
vacancies    in    the    office    of  Superior   Court    judge    in   one    or   more 
counties ,    or   for   vacancies    in    the    office    of  District   Court   judge    in 
one    or   more    districts ^    or   both^    as    provided   by    law.       Each   commission 
shall    have    no   fewer    than   five    members   and    shall    be    composed   of  an 
equal   number   of   lay   and    lawyer   members ^    and  a   judge.       The    terms    of 
non-judicial   members    shall    be   provided   by    law. 

(2)      Lawyer   Members    of  Nominating   Commissions . 

Lawyer  members  of  the  Appellate  Courts  Nominating 
Commission  shall  be  elected  by  lawyers  throughout  the  State.  Lawyer 
members    of  each    Trial    Court    Nominating   Commission    shall   be    elected 
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by    the    lawyers    of   the    area   for   which    such   commission    is    established. 
Elections   for    lawyer   members    of  nominating   commissions ^    including 
the    qualifications    of   lawyer   members   and   of   their   electors ^    shall 
be   governed   by   Rule. 

(4)  Lay    Members    of  Nominating   Commissions . 

Lay    members    of   the   Appellate    Courts    Nominating 
Commission    shall    he    appointed   by    the    governor   from   the    voters    of 
the    State.      Lay   members    of  each    Trial    Court   Nominating   Commission 
shall   be    chosen   by    the    governor   from   the    voters    of   the   area   for 
which   such   commission    is    established. 

(5)  Rules    Governing    Nominating   Commissions . 

A    nominating   commission   may   act   only   on    the 
concurrence   of  a   majority    of   its    current   membership .      Each    com- 
mission   shall    elect    one    of  its   members    as   chairman.      A   non-judioial 
member   of  a    commission   may    not    hold  any   public   office    of  profit 
or   office    in   a   political   party   while   a   member   of  a   commission   and 
for   six  months    thereafter .       The   members    of  a   commission   shall 
receive    no    compensation   for    their    services . 

Section    10.       Term   of  Office    of  Judges.      At    the    next   general 
election   following    the    expiration   of   two   years   from   the    date    of 
appointment^    and   every   fourteen   years    thereafter   so    long   as    he    re- 
tains   his    office^    each   judge    shall   be    subject    to   approval   or   re- 
jection  by    the    electorate .       Each  justice    of   The    Supreme    Court    and 
each  judge    of  The    Appellate   Court    shall   be    subject    to   approval   or 
rejection   by    the    electorate    throughout    the    State.      Each   judge   of 
The    Superior   Court    and   of  The    District    Court    shall   be    subject    to 
approval    or   rejection   by    the    electorate    of   the    county   or   district 
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in   which   he    was    required   to    reside   when    appointed..       Provision    shall 
he   made    by   Rule   for   the    taking   of  a   poll    of   the    lawyers    of   the    area 
in   which    the    judge    is    required   to    stand  for   election   as    to   whether 
he    should  he    retained  in   office   for   a   full   or   additional    term  and 
for  publication   of   the    results    thereof.       In    the    event    of   the 
rejection   of  any   judge    by    the    electorate y    the   office    shall   be 
vacant. 

Section    11.       Retirement   of  Judges.      Each   judge    shall    retire 
at    the    age    of    70.       The    chief  justice    of  The   Supreme    Courts    with    the 
approval    of   a   majority    of   the   members    of   that    court,    may   authorize 
retired  judges    to  perform   temporary   judicial    duties    in   any    court. 

Section    12.       Compensation    of  Judges.      Each   judge    shall   be 
compensated  for   his   judicial    service    solely    by    the    State.       The 
compensation   of  a   judge    shall    not   be    reduced  during   his    continu- 
ance   in   office.       Provision   shall    be   made    by    law   for   the   payment 
of  pensions    to   judges   and   their   surviving   spouses.       The    same   com- 
pensation,   including  pensions ,    shall    be   paid   to   all   judges    of  the 
same    court. 

No   judge    shall   engage    in    the    practice    of   law,    run   for 
elective    office    other   than   the   judicial    office    he    holds,    or   make 
any   contribution    to    or   hold  any    office    in    a  political   party    or 
organization,    or   take   part    in    any   partisan   political    campaign,    or 
receive,    except    as   provided   herein,    any    remuneration   for   his 
judicial    service. 

Section    IZ .      Removal   of  Judges.       The    Supreme    Court   shall    have 
power   to    remove    any   judge   from   office   for  misconduct   in   office    or 
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persistent    failure    to   perform   the    duties    of  his    office^    or    to 
retire    any   judge    for   disability    seriously    interfering   with    the 
performance    of  his   duties^    which   is,    or   is    likely    to   beoome,    of  a 
permanent   character.      A   justice    shall   not    sit   in    any   proceeding 
involving   his    own   removal    or   retirement .       The    Supreme    Court   may 
by   Rule    or   Order   implement    and  enforce    this    section.      A   judge 
retired  under   this    section   shall   have    the    rights    and  privileges 
provided  by    law.      A   jud.ge    removed  under    this    section,    and   his 
surviving   spouse,    shall    have    the    benefits ,    pension   or  retirement 
allowance    otherwise    accruing   from   his    judicial    service    to    the 
extent,    if  any,    provided  by    the    order   of  removal. 

Section    14.       Clerks    of  Court.      The    chief  justice    of  The 
Supreme    Court    and   the    chief  judges    of   the    Appellate,    Superior   and 
District    courts    shall    each   appoint   a   chief  clerk   of   their   respec- 
tive   courts   who    shall    serve   at    the   pleasure    of   the    appointing 
judge. 

There    shall   be    a    chief  clerk   of  The    Superior   Court    in    each 
county   and  for   each    division   of  The    District    Court.      Their   appoint' 
ment    and   terms    shall   be    governed   by    Rule, 

III.   SECTION-BY-SECTION  ANALYSIS  OP  THE 


FHUFUSED" ARTICLE  ON  THE  JUDICIARY 
DEPARTMENT 

Section    1.      The   Judicial   Power.      The   judicial   power 
of  the    State    is    vested   exclusively    in   a   unified  judicial 
system   composed   of  The   Supreme    Court,    The   Appellate    Court, 
The    Superior   Court   and  The    District    Court. 
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Comment : 

The  proposal  for  a  unified  Juaicial  system  v/ould  for  the 
first  time  bring  all  of  the  courts  of  the  State  into  one  system 
which  would  be  the  responsibility  of  the  State  for  maintenance 
and  support.   It  vjould  be  under  the  administrative  control  of 
'i'he  Supreme  Court  and  its  chief  justice.   At  the  present  time, 
particularly  at  the  level  of  trial  magistrate  courts,  the 
responsibility  for  salaries  of  the  judti^es  and  the  staff  and  for 
the  quarters  is  an  extremely  complicated  combination  of  divided 
State  and  local  responsibility.   Even  at  the  level  of  the  present 
circuit  courts,  there  is  a  practice  of  local  supplementation  of 
judicial  salaries  v;hich  precludes  uniformity.   The  local  dis- 
parities become  even  greater  v;hen  the  staffs  are  considered, 
bith  centralizea  control  under  a  unified  system,  a  more  equitable 
result,  based  on  uniform  criteria,  should  be  acnieved,  and  the 
division  of  responsibility  eliminated.   This  vjas  one  of  the 
strongest  recoramendations  to  the  Gomridttee  by  the  liaryland  State 
Bar  Association's  special  committee  appointed  to  v/ork  with  the 
Comimlssion. 

The  proposed  structure  has  four  levels;   a  highest  court,  an 
intermediate  appellate  court,  a  trial  court  of  general  jurisdic- 
tion and  a  trial  court  of  limited  jurisviliction.   The  t\;o  trial 
courts  v/ill  be  single,  statev;ide  courts,  civided  into  various 
divisions . 

The  Supreme  Court  v;ill  be  comparable  to  the  present  Court  of 
Appeals.   The  Appellate  Court  is  com.parable  to  the  intermediate 
court  v;hich  has  been  proposed  by  Chapters  10^  11  and  12  of  the 
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Acts  of  1966,  subject  to  ratification  of  a  constitutional  amendment 
at  the  general  election  this  year.   The  proposal  is  based  upon  a 
study  and  recommendation  made  by  the  Maryland  State  Bar  Associa- 
tion.  The  function  of  a  court  at  this  level  is  to  filter  the 
number  of  cases  which  would  otherwise  be  appealed  to  The  Supreme 
Court  in  a  three-tier  structure.   A  court  at  this  level  has  become 
necessary  by  reason  of  the  large  increase  in  the  number  of  appeals, 
particularly  in  criminal  cases. 

The  Superior  Court  is  the  equivalent  of  a  consolidation  into 
one  statewide  court  of  all  the  present  circuit  courts  of  the 
counties  and  the  Supreme  Bench  of  Baltimore  City.   At  the  present 
time  there  are  three  separate  courts  in  Baltimore  City  exercising 
general  jurisdiction  in  civil  law  cases,  two  separate  courts 
exercising  general  jurisdiction  in  equity  cases,  and  a  third 
court  exercising  general  jurisdiction  in  criminal  cases.   All  of 
the  judges  at  this  level  in  Baltimore  City  also  sit  as  a  seventh 
court  known  as  the  Supreme  Bench  of  Baltimore  City  which  has  very 
limited  jurisdiction.   The  effect  of  the  present  proposal  is  to 
abolish  these  separate  courts  and  to  consolidate  them  with  the 
circuit  courts  of  the  counties  in  a  single,  statewide  court. 

The  District  Court  is  the  court  at  the  level  of  the  trial 
magistrate  system,  of  the  People's  Courts  in  certain  counties, 
and  of  the  People's  Court  and  Municipal  Court  in  Baltimore  City. 
Under  the  proposal  all  these  courts  will  be  abolished  and  juris- 
diction at  this  level  will  be  exercised  by  full-tlm.e  judges,  who 
will  be  attorneys  and  have  tenure.   The  District  Court  is,  in  all 
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material  respects,  consistent  with  the  proposal  overv;helmingly 
endorsed  by  the  Maryland  State  Bar  Association  at  its  1966  annual 
meeting  and  with  recommendations  of  the  Maryland  Judicial  Confer- 
ence of  Judges  of  Courts  of  Limited  Jurisdiction. 

The  committee  also  considered  but  rejected  a  proposal  that 
all  trial  jurisdiction  be  placed  in  a  single  court,  with  separate 
divisions,  one  for  petty  cases  and  the  other  for  jurisdiction 
comparable  to  that  proposed  for  The  Superior  Court.   Since  some 
provision  would  have  to  be  made  for  appeals  from  the  petty  sessions 
division  to  the  general  sessions  division  it  was  considered  that 
the  proposal  was  very  close  to  having  two  separate  trial  courts. 
More  fundamentally,  the  committee  believed  that  the  nature  of  the 
work  at  The  District  Court  level  is  such  that  it  would  not  be 
advisable  to  have  a  complete  interchange  of  judges  between  the 
two  divisions  on  a  regular  basis. 

Since  the  judicial  pov/er  of  the  State  is  exclusively  vested 
in  these  four  courts,  the  omission  of  reference  to  Orphans' 
Courts,  as  the  same  are  known  today,  means  that  they  will  be 
abolished.   Basically,  the  present  Orphans'  Court  jurisdiction 
is  the  supervision  of  the  administration  of  estates  and  of  guard- 
ianships.  Presently  judges  of  Orphans'  Courts  are  not  required 
to  be  attorneys  and  often  are  not.   Many  of  the  duties  of  these 
courts  are  ministerial.   The  proposal  would  vest  the  present 
jurisdiction  of  the  Orphans • Court  in  The  Superior  Court,  as  the 
latter  will  be  the  repository  of  general  jurisdiction,  but 
jurisdiction  over  such  matters  could  be  conferred  by  law  on  The 
District  Court. 
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The  exclusive  vesting  of  judicial  power  In  the  four  courts 
is  not  Intended  to  limit  the  conferral  by  law  of  quasi  judicial 
functions  on  administrative  agencies. 

Names:   Finding  satisfactory  names  for  the  four  courts  was 
difficult  for  the  Committee.   The  Committee  attempted  to  use  names 
which  would  be  descriptive  of  the  function  of  the  court. 

VJith  respect  to  the  highest  court,  the  Committee  at  first 
tentatively  adopted  the  name,  "Supreme  Court  of  Appeals."  This 
was  considered  to  be  a  balance  between  the  present  "Court  of 
Appeals''  and  that  court's  role  as  the  supreme  court  of  the  State's 
system.   However,  after  meetings  with  representatives  of  the 
Maryland  State  Bar,  members  of  the  Maryland  Judicial  Council,  and 
after  the  public  hearing,  it  appeared  that  there  was  considerable 
sentiment  for  the  name,  "The  Supreme  Court,  •  which  the  Committee 
considers  most  descriptive  and  to  be  the  name  which  the  general 
public  uses  for  the  present  Court  of  Appeals. 

The  name,  "The  Appellate  Court,"  was  considered  to  be 
descriptive  of  the  function  of  the  intermediate  appeals  court. 
The  use  of  the  name,  "Court  of  Appeals,''  at  this  level  was  re- 
jected as  a  source  of  confusion  with  the  present  highest  court. 
The  name  selected  for  the  court  of  this  level  Involved  in  the 
pending  constitutional  amendment  is  "Court  of  Special  Appeals." 
It  was  considered  that  this  was  too  restrictive  as  The  Appellate 
Court  may  have  broad  appellate  jurisdiction  in  all  cases  at  some 
time  in  the  future,  with  only  limited  review  by  The  Supreme 
Court . 


_14- 


"The  Superior  Court"  represents  a  change  from  the  earlier 
reports  of  this  Committee.   The  name  "Circuit  Court"  had  first 
been  proposed,  but  is  now  considered  inappropriate  because  no 
constitutional  provision  is  made  in  the  proposed  article  for 
judicial  circuits  at  this  level.   Other  suggestions  were  "Court 
of  General  Sessions,"  "Maryland  Trial  Court,"  "District  Court," 
and  "County  Court."  The  term  Superior  Court  has  a  traditional 
connotation,  as  one  of  the  civil  law  courts  in  Baltimore  City 
bears  that  name. 

For  the  court  of  limited  jurisdiction,  the  name  first  pro- 
posed was  "The  People's  Court."   This  is  changed  herein  prin- 
cipally because  the  Maryland  State  Bar  Association  endorsed  the 
name  "District  Court"  for  the  court  at  this  level  and  because  a 
number  of  judges  of  courts  of  limited  jurisdiction  thought  the 
name  "People's  Court"  was   inappropriate.   The  term  ''District 
Court"  is  descriptive  since  this  court  will  be  divided  into  divi- 
sions serving  districts  of  the  State.   Other  names  suggested  were 
"Court  of  Sessions,"  "Court  of  Common  Pleas,"  "Special  Sessions 
Court,"  "Municipal  Court,"  and  ''County  Court." 

Section    2.       The   Supreme    Court. 

A.      Jurisdiction.       The    Supreme    Court    shall 
be    the    highest    court   of   the    State    and   shall    have    such 
jurisdiction   as   -provided  by    law. 

Comment : 

The  jurisdiction  of  The  Supreme  Court  is  to  be  as  provided 
by  law.   The  Committee  had  first  tentatively  recommended  that  its 
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jurisdiction  be  only  appellate.   However,  it  may  develop  that 
original  jurisdiction  over  reapportionment  cases  will  be  placed 
in  this  court,  or  that  the  General  Assembly  would  want  to  give  it 
original  jurisdiction  in  other  special  matters.   In  any  event,  the 
power  to  remove  judges,  given  to  The  Supreme  Court  in  Section  13, 
may  be  an  exercise  of  original  jurisdiction.   Since  the  jurisdic- 
tion is  flexible,  it  was  considered  necessary  to  insert  a  statement 
that  The  Supreme  Court  be  the  highest  court  of  the  State,  so  that 
the  structure  could  not  be  inverted  and  prevision  made  by  law  for 
appeals  from  The  Supreme  Court  to  The  Appellate  Court. 

Some  criticism  of  the  recommendation  that  jurisdiction  be 
provided  by  law  has  heen   made  on  the  ground  that  it  would  allow 
the  General  Assembly  to  strip  The  Supreme  Court  of  jurisdiction 
in  all  cases,  except  in  one  insignificant  area.   The  Committee 
does  not  think  this  is  a  significant  danger.   The  present 
Constitution  (Art.  ^1,  Sec.  14)  simply  provides  that  the  jurisdic- 
tion of  the  Court  of  Appeals  shall  be  "as  prescribed  by  law." 
In  any  event,  a  divesting  of  jurisdiction  could  only  be  prevented 
by  specifically  conferring  appellate  jurisdiction  in  enumerated 
cases  in  the  constitution.   Such  an  enumc-ration  creates  greater 
difficulty  than  the  problem  it  seeks  to  cure, 

D.       Composition.       The    Supreme    Court    shall 
be    composed   of  a    chief  justice    and  six   associate 
justices .      Four  justices    shall    constitute    a   quorum^ 
and  the    concurrence    of  four   shall   he   necessary   for 
the    decision    of  a    case. 
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Comment ; 

Having  The  Supreme  Court  composed  of  seven  members  carries 
forward  the  present  size  of  the  Court  of  Appeals.   A  specific 
number  is  set  in  the  constitution  to  prevent  packing.   A  quorum 
of  four,  with  the  concurrence  of  four  necessary  for  a  decision, 
means  that  a  majority  of  the  entire  court  will  be  needed  to  decide 
any  case.   It  is  not  contemplated  that  a  panel  system,  would  be 
used,  but  rather  that  the  tradition  of  argument  before  the  full 
court,  which  prevailed  before  the  present  five  m.ember  panel  plan, 
will  be  restored. 

Preliminary  research  indicates  that  an  express  provision  for 
the  issuance  of  v;rits  in  aid  of  jurisdiction  is  unnecessary. 

Section    3.  The   Appellate    Court. 

A.  Jurisdiction.       The   Appellate    Court   shall 
have   such  jurisdiction   as   provided   by    law. 

Comment ; 

This  section,  like  the  constitutional  amendment  to  be  voted 
on  this  fall,  merely  authorizes  the  General  Assembly  to  confer 
jurisdiction  on  the  court.   It  is  anticipated  that  the  General 
Assembly  will  initially  confer  the  same  jurisdiction  on  this 
court  as  is  proposed  for  the  new  Court  of  Special  Appeals.   How- 
ever, the  jurisdiction  could  readily  be  changed  by  law. 

B.  Composition.       The   Appellate    Court    shall 
be    composed  of  a   chief  judge    and  no   fewer   than   four 
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associate   judges^    as   provided   by    law.      The    Appellate 
Court   may   sit   in   panels    of  no   fewer   than    three   judges j 
as   provided  by   Rule. 

Comment : 

The  composition  of  The  Appellate  Court  at  an  initial  figure 
of  five  judges  is  the  present  proposal  for  the  Court  of  Special 
Appeals.   The  number  of  judges  can  be  increased  by  law. 

The  provision  for  use  of  panels  is  permissive.   If  panels 
are  not  used,  a  majority  of  the  entire  court  would  be  needed  for 
decision.   But,  since  panels  are  expressly  permitted,  without  a 
qualification  as  to  the  number  needed  for  a  decision  by  a  panel, 
a  majority  of  a  panel  can  render  a  final  judgment.   The  provision 
for  a  panel  means  not  only  that  as  few  as  three  judges  may  sit  in 
any  case  at  any  time,  but  also  that  the  court  may  be  divided  on  a 
regular  basis  into  panels  which  serve  specific  geographic  areas, 
or  which  hear  cases  of  specific  subject  matters. 

Whether,  and  to  what  extent,  panels  will  be  created  is  to 
be  determined  by  Rule.   "Rule"  is  defined  in  Section  7  to  mean  a 
rule  adopted  by  The  Supreme  Court.   The  above  proposal  concerning 
panels  stems  from  the  Committee's  general  approach  of  leaving 
matters  of  internal  administration  to  the  rule  making  power  of 
The  Supreme  Court . 

Section    4.       The    Superior   Court. 

A.      Jurisdiction.       The    Superior   Court    shall 
have   all   original   jurisdiction^    except   as   otherwise 
provided  by    law  and  such   other  jurisdiction   as   provided 

-18- 


by    law.      Jurisdiction    of  The    Superior   Court    shall   he 
uniform   throughout    the    State. 

Comment : 

As  heretofore  noted.  The  Superior  Court  is  the  repository  of 
general  jurisdiction  in  all  cases.   It  is  necessary  to  except  from 
this  ''as  otherwise  provided  by  law"  so  that  the  General  Assembly 
may  confer  orislnal  jurisdiction  in  specified  types  of  cases  on 
The  District  Court.   It  is  also  necessary  to  provide  for  "such 
other  jurisdiction  as  provided  by  law"  since  The  Superior  Court 
will  undoubtedly  be  vested  by  law  with  jurisdiction  in  cases 
which  are  not  an  exercise  of  original  jurisdiction.   For  example, 
appeals  from  The  District  Court  will  undoubtedly  be  to  The 
Superior  Court,  and  so  may  be  appeals  from  administrative 
agencies  in  some  instances.   It  is  unclear  if  the  power  to  revise 
and  review  criminal  sentences,  which  may  be  placed  in  The  Superior 
Court,  is  an  exercise  of  original  jurisdiction. 

S.  Composition.       The   Superior   Court   shall 
he    composed  of  a   chief  judge    and  no   fewer   than   one 
associate   judge   resident   in   each   county^    as   provided 
by    law. 

Comment: 

Since  The  Superior  Court  is  a  single  statewide  court,  there 
will  be  one  chief  judge  for  this  court.   His  duties  are  described 
in  the  comments  to  Section  6. 
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The  number  of  judges  for  The  Superior  Court  would  be  deter- 
mined by  law.   The  Committee  considered  and  rejected  a  suggestion 
which  would  limit  the  pov/er  of  the  General  Assembly  to  create 
additional  judgeships  to  instances  v;here  this  is  recommended  by 
The  Supreme  Court  or  by  a  judicial  council.   It  was  believed  that 
the  creation  of  a  unified,  statewide  court  system,  with  the  power 
to  adopt  its  own  rules  of  administration,  and  the  regular  reappor- 
tionment of  the  General  Assembly,  dictated  against  such  a  sub- 
stantial change,  and  that  the  new  system  should  be  given  an 
opportunity  to  function  to  determine  if  there  really  were  any 
problems  of  constitutional  magnitude. 

The  requirement  that  there  be  at  least  one  resident  judge 
of  The  Superior  Court  in  each  county  was  strongly  urged  by  the 
Maryland  State  Bar  Association  committee  and  represents  the 
culmination  of  a  step-by-step  process  in  Maryland  which  has 
resulted  in  a  resident  judge  of  the  present  Circuit  Courts  in 
each  county.   Under  the  eligibility  provisions  (Section  9B)  each 
judge  of  The  Superior  Court  will  be  allocated  to  a  particular 
county,  and  the  provision  in  this  section  merely  insures  that 
each  county  will  have  at  least  one  resident  judge.   The  provision 
in  Section  14,  relating  to  clerks  of  court,  means  that  there  will 
be  a  clerk  of  The  Superior  Court  in  each  county.   Thus,  in  many 
respects.  The  Superior  Court  will  be  very  similar  to  today's 
county  Circuit  Courts. 

The  requirement  of  uniform  jurisdiction  supplements  the  same 
provision  for  The  District  Court,  discussed  infra. 
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Section    5.  The    District    Court. 

A.      Jurisdiction.      The    District    Court   shall 
have    such   original   jurisdiction   as   provided  by    law. 
Jurisdiction   of  The    District    Court    shall   be   uniform 
throughout    the    State. 

Comment: 

Jurisdiction  of  The  District  Court  both  exclusive  and 
concurrent  will  be  as  provided  by  law.   It  is  contemplated  that 
this  Jurisdiction  will  initially  be  very  similar  to  that  now  con- 
ferred on  the  trial  magistrates  and  People's  Courts,  unless 
Orphans'  Court  jurisdiction,  or  at  least  the  probate  portion 
thereof,  is  also  given  to  The  District  Court.   The  requirement 
of  uniformity  of  jurisdiction  is  new.   At  the  present  time, 
particularly  in  the  area  of  civil  jurisdiction,  the  dollar  amount 
which  may  be  claimed  in  cases  tried  before  trial  magistrates  or 
People's  Court  judges  varies  widely.   Since  the  proposed  court 
will  be  a  unified  one,  the  jurisdiction  should  be  uniform.   The 
Committee  had  at  first  considered  making  only  the  exclusive 
jurisdiction  uniform,  so  that  the  General  Assembly  could  make 
local  variations  in  that  jurisdiction  which  v-rould  be  concurrent 
with  The  Superior  Court,  on  the  theory  that  a  higher  jurisdic- 
tional amount  might  be  desirable  in  m.etropolitan  areas.   However, 
a  number  of  judges  of  courts  of  limited  jurisdiction  saw  no 
basis  for  the  distinction.   Since  the  litigants  will  have  the 
option  of  using  the  District  or  Superior  court  where  jurisdic- 
tion is  concurrent,  the  same  result  can  be  achieved  by  setting 
a  uniform  high  limit  on  concurrent  jurisdiction. 
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B.       Corn-position.       Ths    District    Court   shall 
he    composed  of  a   chief  judge    and  no   fewer   than   one 
associate   judge   resident   in   each   district ^    as   provided 
by    law.       The   State    shall   be    divided   by    law   into 
districts .      There   shall   be   a   division   of  The   District 
Court   for  each   district.      Each   district   shall   be 
composed  of  one    or   more    entire   and   contiguous    counties . 

Comment : 

There  will  be  one  chief  Judge  for  this  unified  State  court. 
The  number  of  judges  are  to  be  determined  by  law.   The  composition 
of  this  court  is  not  oriented  to  the  counties,  but  to  districts  to 
be  created  by  lavj.   The  Maryland  State  Bar  Association  study 
concluded  that  there  may  not  be  sufficient  judicial  business  at 
this  level  to  justify  a  full-time  judge  in  each  county,  and  that 
it  may  be  necessary  to  combine  counties  in  some  areas  in  the 
formation  of  districts.   Since  there  is  some  question  of  the 
necessity  or  desirability  of  having  a  District  judge  in  each 
county,  at  least  initially,  the  Committee  did  not  consider  it 
advisable  to  require  a  District  judge  for  each  county  by  con- 
stitution.  Rather,  the  matter  should  be  left  to  the  General 
Assembly  which  is  better  able  to  reflect  the  various  policy 
considerations  in  the  formation  of  districts  from  time  to  time. 
Each  district,  however,  is  guaranteed  at  least  one  resident 
judge. 
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C.  Commissioners .       There   may    be    commissioners 
of  The    District    Court    in   such   numbers    and  with    such 
qualifications    as   provided  by   Rule.       They    shall    be 
appointed  by    and  serve    at    the   pleasure    of  a   judge    of 
The    District    Court   who    shall    be    so    designated  by   Rule. 
Commissioners   may ^    in    accordance   with   Rule^    issue 
arrest  warrants   and  determine   whether  and  in   what 
amount   bail   is   required. 

Comment : 

This  provision  for  commissioners  recognizes  the  need  for 
such  officers.   In  some  areas  there  may  be  enough  judges  of  The 
District  Court,  and  of  The  Superior  Court,  so  that  there  will 
be  no  difficulty  in  quickly  obtaining  arrest  warrants  or  deter- 
mining bail.   However,  since  these  functions  must  be  performed 
at  any  time,  it  is  necessary  that  there  be  minor  judicial  officers 
to  serve  sections  of  the  State  in  which  there  may  be  a  relatively 
few,  or  Just  one,  district  judge.   Since  the  functions  of  issuing 
warrants  and  setting  bail  may  well  be  considered  judicial,  and 
since  all  judicial  power  is  covered  by  the  proposed  article,  it 
was  deemed  necessary  to  provide  expressly  in  this  article  for  the 
commissioners . 

The  number  and  qualification  of  comm.issicners  will  be  deter- 
mined by  Rule.   The  Committee  was  hesitant  to  require  constitu- 
tionally that  commissioners  be  members  of  the  bar,  although  such 
a  requirement  might  be  thought  desirable.   However,  there  may  be 
areas  of  the  State  in  which  a  sufficient  number  of  commissioners 
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could  not  be  obtained  from  among  the  members  of  the  bar.   Leaving 
the  qualifications  to  Rule  allows  The  Supreme  Court  to  determine 
when  it  is  appropriate  to  require  all  commissioners  to  be 
attorneys.   Similarly,  the  number  of  commissioners  will  be 
determined  in  relation  to  the  number  of  hearings  Involved  and 
the  number  of  other  Judges,  particularly  District  Court  judges, 
who  are  available  in  the  particular  locality.   The  Rule  provision 
permits  flexibility  in  this  determination. 

The  commissioners  are  to  be  appointed  by  a  judge  of  The 
District  Court,  since  the  commlsslouers  will  work  directly  under 
the  supervision  of  judges  of  The  District  Court.   Judges  of  the 
present  courts  of  limited  jurisdiction  have  advised  the  Committee 
that  difficulties  have  at  times  arisen  under  the  present  system, 
under  which  the  People's  Court  judges  or  trial  m.agist rates  have 
no  control  over  the  com.mltting  magistrates,  who  are  appointed 
by  the  governor.   The  recom.mendatlon  that  commissioners  serve 
at  the  pleasure  of  the  appointing  District  Court  judge  is 
designed  to  meet  this  problem. 

The  determination  of  which  District  Court  judge  will  make 
commissioner  appointments  in  a  given  area  is  to  be  made  by  Rule. 
Since  the  districts  are  created  and  can  be  changed  by  law,  this 
will  give  flexibility.   It  is  a  matter  of  Internal  administra- 
tion. 

Restricting  the  commissioners'  power  to  arrest  warrants  and 
ball  determinations  is  a  deliberate  limitation  of  their  powers. 
Some  suggestions  were  made  that  the  coiTimis  si  oners  should  be  em- 
powered to  hold  preliminary  hearings  (l_.e_. ,  to  determine  if  there 
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is  sufficient  eviden-ce  against  an  arrested  person  to  hold  him  for 
a  trial)  and  to  issue  search  v/arrants.   Almost  unanimously, 
however,  it  was  believed  by  the  Committee  and  those  who  consulted 
with  it  that  these  functions  are  of  so  serious  a  nature  that  they 
are  best  left  to  the  judiciary. 

The  express  statement  that  commissioners  exercise  their 
functions  "in  accordance  with  Rule"  is  inserted  out  of  an 
abundance  of  caution  to  preclude  any  contention  to  the  contrary. 
The  statement  is  not  intended  to  imply  that  other  officers  of  the 
judicial  department  are  not  similarly  subject  to  Rule,  even  if 
the  express  qualification  is  not  set  forth  as  to  their  exercise 
of  functions. 

While  the  functions  of  commissioners  are  comparable  to  those 
of  the  present  committing  magistrates,  the  Commattee  recommends  a 
change  in  the  name  because  of  the  general  upgrading  proposed  for 
the  court  at  this  level  and  because  of  the  association  of  the 
term  "committing  magistrate"  with  the  trial  magistrate  system, 
the  abolition  of  which  is  proposed. 

Section    6.      Administration . 

The    chief  justice    of  The    Supreme    Court    shall 
be    the    administrative    head   of   the   judicial    system.      He 
shall    have    the    power   to   assign   any    judge    to   sit 
temporarily    in   any    court. 

The    chief  justice    of  The    Supreme    Court   shall 
designate    one   Appellate    Court   judge^    one   Superior    Court 
judge   and   one    District    Court   judge    as    chief  judges    of 
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their   respective    courts.       Each   shall    serve    as   chief 
judge   at    the   pleasure    of   the    chief  justice. 

The    chief  judge    of  The    Superior   Court    shall 
assist    the    chief  justice    in    the    administration    of   the 
judicial    system  and   shall   perform   such    dutes    in   connec- 
tion   therewith    as    are    assigned   him   ky    the    chief  justice. 
The    chief  judge    of  The   Superior   Court    shall^    under   the 
direction   of   the    chief  justice^    prepare    and   transmit 
to    the    governor   the    estimate    of  expenditures    of   the 
judicial    department  J    which   shall   be    included   in    the 
budget   without   revision. 

The    chief  judge    of  The   Appellate    Court 
shall   assist    the    chief  justice    in    the    administration 
of  The   Appellate    Court.       The    chief  judge    of  The    District 
Court    shall   assist    the    chief  judge    of  The   Superior   Court 
in    the    administration    of  The    District    Court. 

Comment ; 

This  section  should  be  read  with  Section  7,  which  expressly 
confers  power  on  The  Supreme  Court  to  adopt  rules  of  administra- 
tion for  all  of  the  courts  of  the  State.   These  two  provisions 
are  the  heart  of  the  internal  functioning  of  the  judicial  system. 

The  power  which  may  be  exercised  under  these  provisions  is 
intentionally  very  broad.   It  is  contemplated  that  Rules  will 
provide  for  particular  divisions  of  the  trial  courts  to  hear 
special  types  of  cases,  such  as  criminal,  traffic ^  domestic 
relations.  Juvenile,  general  equity,  administrative  appeals. 
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etc.   Such  Rules  would  also  lay  down  standards  regulating  the 
hours  of  court,  the  length  of  judicial  vacations,  the  conduct 
of  the  clerks'  offices,  the  way  in  which  records  are  to  be 
kept,  and  requirements  relating  to  the  keeping  of  statistical 
information  and  the  form  of  reporting. 

The  chief  justice  is  the  administrative  head  of  the  unified 
judicial  system.   The  Committee  has  been  advised  that,  although 
the  present  Constitution  (Article  4,  Section  18A)  contains  words 
of  similar  import,  there  has  in  the  past  been  some  question  as 
to  the  extent  of  power  intended  to  be  conferred.   However, 
after  extensive  consultation  with  persons  who  have  been  directly 
involved  in  the  problems  of  judicial  administration  in. 'Maryland 
for  a  number  of  years,  the  Committee  is  satisfied  that  making 
the  chief  justice  the  administrative  head  of  the  courts  and  for 
the  first  time  giving  administrative  rule-making  power  to  the 
highest  court  will  give  the  chief  justice  the  tools  needed  for 
effective  judicial  administration.   Although  there  may  be  some 
"gray  area"  in  delineating  between  v.'hat  the  chief  justice  can 
do  as  administrative  head,  and  what  will  require  the  concurrence 
of  a  majority  of  The  Supreme  Court  for  the  adoption  of  a  Rule, 
it  is  believed  the  problem  is  more  theoretical  than  practical. 
In  cases  where  the  chief  justice  has  any  doubt,  or  when  he 
ventures  into  new  territory,  he  will  undoubtedly  take  the 
matter  up  with  the  entire  court  and  Rules  will  be  promulgated. 

The  power  to  assign  judges  is  a  power  conferred  on  the  chief 
judge  of  The  Court  of  Appeals  in  the  present  Constitution 
(Article  4,  Section  18A).   However,  creation  of  The  District 
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Court  broadens  the  scope  of  this  power.   The  proposed  power  to 
assign  is  so  phrased  that  a  chief  justice  could  assign  a  judge 
of  The  Superior  Court  to  sit  temporarily  in  The  District  Court. 
This  power  is  a  necessary  consequence,  in  the  Committee's  opinion, 
of  the  unified  judicial  system  and  of  the  substantial  upgrading 
of  the  trial  m.agistrate 's  system  by  the  creation  of  the  full- 
time  District  Court.   The  Committee  doubts  that  Superior  Court 
judges  would  be  so  assigned  other  than  on  very  rare  occasions. 
Under  the  present  Constitution,  Circuit  Court  judges  are  regularly 
assigned  when  the  need  arises  to  sit  in  counties  other  than  that 
of  their  residence,  and  are  assigned  to  sit  temporarily  with  the 
Court  of  Appeals.   There  is  even  precedent  for  a  judge  of  the 
Court  of  Appeals  being  temporarily  assigned  to  sit  in  a  Circuit 
Court . 

This  section  contemplates  that  the  chief  judge  of  The 
Appellate  Court  will  be  appointed  by,  serve  at  the  pleasure  of, 
and  report  directly  to  the  chief  justice.   The  chief  justice 
will,  of  course,  directly  administer  The  Supreme  Court. 

The  position  of  the  chief  judge  of  The  Superior  Court  is 
created  as  a  constitutional  office.   This  office  is  essentially 
that  of  administrative  judge  for  the  system  of  trial  courts.   The 
chief  judge  of  The  District  Court  reports  to  the  chief  judge  of 
The  Superior  Court.   It  was  felt  necessary  to  have  a  chief  judge 
at  both  levels  because  of  the  great  volume  of  cases  at  The 
District  Court  level  and  because  the  problems  of  disposing  of 
and  keeping  records  for  cases  in  The  District  Court  will  be 
different  from  those  in  The  Superior  Court.   Both  of  these 
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positions  will  in  all  probability  require  full-time  men,  and  it 
may  be  necessary,  by  Rules  of  administration,  to  designate 
presiding;  judges  for  administrative  districts  to  handle  part 
of  the  administrative  work  at  the  two  trial  court  levels. 

Both  trial  court  administrative  judges  are  to  be  selected 
from  among  the  judges  of  those  courts,  which  means  they  will  have 
been  nominated  and  appointed  as  judges.   This  provision  was  a 
matter  of  considerable  discussion  in  the  Committee  and  at  its 
hearings.   One  effect  of  the  proposal  is  that  the  field  of  selec- 
tion for  these  administrative  positions  is  narrowed  from  the  bar 
as  a  whole  to  the  judiciary.   The  provision  has  been  criticized 
as  minimizing  the  problem  that  a  good  trial  judge  is  not  neces- 
sarily a  good  administrator.   The  Committee  was,  on  balance, 
persuaded  by  the  contrary  argument  that  only  a  judge  in  the  true 
sense,  who  has  been  nominated  and  appointed  to  try  cases  and  who 
has  actually  done  so,  would  be  in  a  position  to  comm.and  the 
respect  and  exert  the  persuasion  which  will  be  necessary  for 
the  administrative  provisions  to  work  effectively.   The  unified 
court  system  is  premised  on  making  the  most  effective  use  cf 
judicial  manpower,  and  the  only  formal  sanctions  for  the  problem 
of  a  judge  who  is  not  doing  his  part  are  the  removal  provisions 
(Section  13).   In  the  whole  range  of  situations  vjhich  can  arise 
short  of  seriousness  sufficient  to  bring  to  play  the  removal 
process,  the  ability  of  the  administrative  judges  to  achieve 
results  on  a  personal  basis  is  most  important.   For  this  reason, 
the  Committee  decided  in  favor  of  trial  judges  as  administrators 
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as  opposed  to  a  career  administrator  who  would  be  given  the  title 
of  judge. 

Uith  respect  to  the  budget  of  the  judicial  department,  the 
Committee  recommends  that  requests  of  that  department  be  in- 
corporated by  the  governor  in  the  budget  and  submitted  without 
revision  to  the  General  Assembly.   The  recommendation  is,  in  the 
Committee's  opinion,  the  substance  of  present  Article  3,  Section 
52(11),  which  the  Committee  understands  has  not  been  consistently 
followed  in  practice.   Since  the  judicial  department  is  a  separate 
branch  of  government,  its  requests  for  funds  should  be   submitted 
as  such  to  the  legislature,  and  not  be  subject  to  change  by  the 
executive.   The  Committee  is  advised  that  the  Committee  on  Srate 
Finance  and  Taxation  has  not  as  yet  taken  any  position  on  this  ques- 
tion.  If  the  Commission  concludes  that  the  provision  would  be  more 
appropriately  included  in  a  section  of  the  constitution  on  the 
budget,  the  substance  of  the  recommendation  should  nevertheless  be 
retained  since  it  bears  substantial  relation  to  the  judicial 
department . 

Section    7.      Rule^Makinq   Power. 

The   Supreme    Court    by    Rule    and   the    General   Assembly 
by    law   shall    have    concurrent   power   to   prescribe    regula- 
tions :  (1)    governing  practice    and   vrocedure    in   all 
courts    (2)    governing   the   admission   of  persons    to 
practice    before    the    courts    of   the   State    and   the 
discipline   of  persons   admitted^    and    (S)    governing 
administration   of  the    courts,    officers    of   the   judicial 
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department    and^    officers    of   the    executive    department 
to   the    extent    that    their   duties    directly    relate    to    the 
enforcement   of  ^i^dicial    orders.      In    the    event    of 
conflict   between   such   a   Rule   and   any   provision   of 
any   act    of   the    General   Assembly^    the    statutory   pro- 
vision^   if  enacted  or   reenacted   by   a   vote    of  two- 
thirds    of  the   members    of  each   house    of  the    General 
Assembly    after   the    adoption    of  such   Rule^    shall    be 
paramount. 

"Rule"   as   used  in    this    article   means    a 
rule    adopted   by    The    Supreme    Court. 

ALTERNATE    (Recommended   by    Committee) 

Section    7,       Rule-Making   Power. 

The   Supreme    Court    by    Rule   and   the    General 
Assembly   by    law   shall   have    concurrent   power   to   prescribe 
regulations : (1)    governing   practice    and  procedure    in 
all    courtSj     (2)    governing    the    admission   of  persons 
to  practice   before    the    courts    of  the    State    and   the 
discipline    of  per>sons    admitted^  and    (3)    governing 
administration   of   the    courts^    officers    of   the 
judicial   department    andj    officers    of   the    executive 
department    to    the    extent    that    their   uuties    directly 
relate    to    the    enforcement   of  judicial    orders.      In    the 
event   of   conflict    between   such    a   Rule    and   any   provi- 
sion   of  any    act   of  the    General   Assembly ,    the    Rule^ 
if  adopted  or   readopted  after   the    enactment   of  the 
statutory   provision^    shall   he  paramount   over   the  prior 
act. 
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"Rule"   as    used   in    this   Article   means    a 
rule    adopted  by    The   Supreme    Court. 

Comment : 

Both  texts  recognize  as  a  matter  of  policy  that  the  legis- 
lative and  judicial  branches  have  an  Interest  in  practice  and 
procedure,  regulation  of  the  bar  and  administration  of  the  Courts, 
The  text  first  presented  represents  the  result  of  the  vote  of 
the  Commission  (8-7)  at  the  meeting  in  College  Park  on  August  22, 
1966.   Under  such  a  provision  all  three  types  of  rules  are 
subject  to  the  ultimate  control  of  the  General  Assembly  by  a 
two-thirds  vote  of  each  house.   It  was  agreed  that  the  Commission 
vote  would  not  preclude  further  consideration  of  the  matter. 
Alternate  Section  7  represents  the  unanimous  position  of  the  four 
members  of  the  five  member  committee  on  the  judiciary  department 
who  reviewed  the  matter  following  the  Commission's  vote.   The 
alternative  is  patterned  after  the  proposal  set  forth  in  the 
third  report  of  the  committee,  and  would  permit  the  Court  to  have 
a  continuing  power  in  these  matters  even  if  its  position  were 
contrary  to  that  of  the  General  Assembly. 

The  discussion  by  the  Commission  on  the  proposal  in  the 
third  report  indicated  concern  in  two  areas.  One  was  that  a 
strong  chief  justice  could  abuse  the  power  of  administration. 
The  second  objection  was  that  the  constitution  should  define 
the  final  arbiter  in  the  event  of  continued  adoption  of  con- 
flicting provisions. 

A  rule  must  be  adopted  by  the  Supreme  Court,  and  cannot  be 
promulgated  by  the  chief  justice  alone.   It  is  necessary  for  the 
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chief  justice  to  convince  at  least  three  other  members  of  the 
Court  that  a  given  rule  should  be  adopted.   The  practice  in 
Maryland,  v/ith  regard  to  procedural  rules,  has  been  that  they 
are  proposed  by  a  standing  committee  of  judges  and  lawyers  and 
adopted  by  a  unanimous  order.   It  is  anticipated  this  v/ill  be 
the  practice  under  the  recommended  provision.   In  any  event,  the 
objection  based  on  unbridled  power  can  equally  be  leveled  at  the 
possible  exercise  of  powers  conferred  on  the  executive  or  on  the 
legislature.   Since  judicial  administration  in  the  broad  sense 
is  primarily  the  responsibility  of  the  courts,  the  paramount 
power  to  resolve  issues  relating  thereto  should  not  be  placed  in 
the  General  Assembly,  which  in  any  event  retains  an  ultimate 
power  by  its  control  of  the  pursestrings .   The  Committee's 
recommended  proposal  would  simply  continue  the  present  arrange- 
m.ent  relating  to  practice  and  procedure  and  the  bar,  and  extend 
it  to  the  rules  of  administration  as  v/ell. 

Under  the  committee's  proposal,  as  under  the  present 
constitution  (Article  ^,  Section  18)  relating  to  procedural 
rules,  a  rule  could  repeal  a  statute  or  a  statute  could  repeal 
a  rule,  in  an  infinite  chain.   In  ths  fe"/  instances  in  the  past 
where  the  General  Assembly  has  proposed  or  enacted  a  conflicting 
law  relating  to  practice  and  procedure,  tiie  matter  has  been 
resolved  in  favor  of  the  rule  by  consultation  between  the  two 
branches  of  government.   While  it  might  at  first  appear  that 
any  possible  unseemly  conflict  should  be  avoided  by  defining 
the  paramount  power,  the  placing  of  final  power  in  the  General 
Assembly  could  expose  the  years  of  work  on  the  Maryland  Rules 
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or  a  well  ordered  plan  of  administration  to  disruption  based  on 
extraneous  considerations.   The  Committee  urges  that  the  Court 
should  not  be  precluded  by  the  enactment  of  a  conflicting  statute 
from  being  able  to  take  further  direct  action.  The  Court  should 
retain  the  povjer  to  continue  asserting  a  position  which  it  firmly 
believes  is  correct,  in  these  areas  which  are  of  immediate  concern 
to  it,  should  the  need  to  do  so  ever  arise. 

The  office  of  sheriff  is  not  set  forth  as  a  constitutional 
office  in  the  proposed  article.   The  present  constitution  (Article 
4,  Section  44)  provides  that  sheriffs  have  such  duties  as  "fixed 
by  law."  These  duties  vary  with  the  locality  and  often  Include 
law  enforcement.   Thus  it  did  not  seem  advisable  either  to  define 
the  duties  in  a  constitution  or  to  require  such  officers  to  be 
wholly  under  the  control  of  the  judicial  department.   However, 
provision  is  made  that  officers  v;hc  execute  judicial  orders,  be 
they  sheriffs,  constables  or  even  police  officers,  are  subject  to 
rules  of  administration  as  to  that  aspect  of  their  duties. 

Section    8.       The    Chief  Justiae. 

The  cpvevnor   shall    designate    one    of   the 
justices    of  The    Supreme    Court    to   serve    as    chief 
justice   for   the   balance   of  his   service   on   the   court 
or  until    he    resigns    the    office    of   chief  justice. 
During   a   vacancy   in    the    office    of   chief  justice^    or 
during   a   period  when    the    chief  justice    is    unable    to 
serve    as   determined  by    The   Supreme    Courts    all   powers 
and  duties   of  the   office   of  chief  justice   shall   devolve 
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upon   the   associate    justice    senior   in   service   on   The 
Supreme    Court. 

Comment ; 

Since  powers  and  duties  are  vested  in  the  office  of  chief 
justice,  it  seems  necessary  to  make  specific  provisions  for  the 
devolution  of  these  functions  in  case  of  vacancy  or  incapacity. 
The  question  of  incapacity  is  to  be  determined  by  the  majority 
of  the  justices  of  The  Supreme  Court. 

Section    3.       Selection   of  Judges. 

A.  Eligibility . 

To   he    eligible   for  nomination   and  appoint- 
ment   to   a   judicial    office ^    a  person    shall    have    been   a 
member  of  the   bar   of   the   State   for  no   fewer   than   five 
years   next  prior   to   his   nomination. 

The   State    shall    be    divided   by    law   into 
circuits    of  The    Supreme    Court   and   into   circuits    of 
The    Appellate    Court.       To   be    eligible    for  nomination 
and  appointment   to   The   Supreme    Court   or   to   The 
Appellate    Courts    a  person   shall    reside   in   the    circuit 
where    the   vacancy   exists. 

To   be    eligible   for   nomination   and  appoint- 
ment   to   The    Superior   Court    or   to   The    District    Court 
a  person    shall   be    a   resident    of   the    county    or   district ^ 
respectively  J    where    the   vacancy   exists. 

B.  Nomination   and  Appointment. 

A   vacancy    in    the    office    of  judge    shall   be 
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filled  by    the   governor  from   a    list   of  no   fewer    than 
two  nor  more    than   five    eligible   persons   nominated 
by   a   gudioial  nominating   commission.      The   oommission 
shall  make    the   nominations   for  a   vaoanay .not 
more   than   30   days   prior   to   nor  more    than    60   days   after 
the    vacancy    occurs.       If   the    governor   fails    to   make 
the    appointment   within    60   days    of  being   advised   of 
the    list   of  nominees y    the   governor ' s   power   to   make 
the   appointment   shall   cease   and   the   chief  justice 
of  The    Supreme    Court    shall   appoint   one    of  the    nominees . 
C.       Nominating    Commissions 

(1)  Appellate    Courts   Nominating   Commission 
Nominations    for   vacancies    on   The 

Supreme    Court   and  on   The    Appellate    Court    shall    be 
made    by    the    Appellate    Courts    Nominating    Commission. 
The    Commission    shall    be    composed   of   six    lay   persons y 
six    lawyers^    and   the    chief  justice    of  The    Supreme 
Court.      The    terms    of  non- judicial   members    shall   be 
four  years. 

(2)  Trial    Courts    Nominating    Commissions . 
Nominations    for   vacancies    on   The 

Superior   Court    and  on   the    district    Court    shall    be 
made    by    a   Trial    Court   Nominating    Commission.      The 
number   of   trial    court   nominating   commissions    shall 
be   provided  by    law.      Each   oommission   shall  make 
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nominations   for  vaaancies   in   the    office   of  Superior 
Court   judge   in   one   or  more   counties^    or   for  vaaancies 
in   the    office    of  District    Court   judge    in   one    or   more 
districts^    or  bothj    as   provided   by    law.      Each    commis- 
sion  shall   have   no   fewer   than   five   members   and   shall 
be   composed  of  an   equal   number  of   lay   and   lawyer  members^ 
and  a   judge.      The    terms    of  non-judicial   members    shall 
be   provided  by    law. 

(3)  Lawyer  Members    of  Nominating    Commissions 
Lawyer  m.embers    of  the   Appellate    Courts 

Nominating   Commission    shall    be    elected  by    lawyers 
throughout    the   State.      Lawyer  members   of  each   Trial 
Court   Nominating   Commission   shall   be   elected  by    the 
Lawyers   of   the   area   for  which   such   commission   is 
established.       Elections   for    lawyer  members    of 
nominating   commissions j    including    the    qualifications 
of    lawyer  members    and   of   their   electors^    shall   be 
governed  by   Rule. 

(4)  Lay   Members    of  Nominating    Commissions . 
Lay   members    of   the   Appellate    Courts 

Nominating   Commission   shall    be    appointed   by    the 
governor  from   the   voters    of   the   State.      Lay   members 
of   each   Trial    Court   Nominating    Commission   shall   be 
chosen   by    the    governor  from   the    voters    of   the    area 
for  which   such   commission   is   established. 

(5)  Rules    Governing   Nominating   Commissions . 
A   nominating   commission   may    act    only 
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on   the   conouTvence   of  a  maj ority    of  its    current   member- 
ship.     Each   commission   shall    elect    one    of  its   members    as 
chairman.      A   non- judicial   member   of  a   commission   may 
not   hold  any   public   office    of  profit   or  office   in   a 
political   party   while    a   member   of  a   commission   and 
for   six  months    thereafter.      The   members   of  a   commission 
shall   receive    no   compensation   fox'   their   services . 

Comment: 

The  Committee  recommends  the  adoption  of  the  American  Bar 
Association  plan  of  judicial  selection  and  rei^ention.   Its  prin- 
cipal features  are  appointment  from  a  restricted  list  proposed 
by  a  non-partisan  nominating  commission  and  retention  by  a  non- 
competitive election.   This  basic  approach  has  been  recommended 
as  well  by  the  American  Judicature  Society  and  in  the  Model 
State  Constitution  proposed  by  the  National  Municipal  League. 
It  is  also  known  as  the  Missouri  plan,  since  its  provisions 
were  first  adopted  in  that  state  in  19^0,  where  it  is  now 
applicable  to  the  highest  court,  the  three  intermediate  courts 
of  appeal, and  to  certain  of  the  trial  courts  in  St.  Louis  and 
Kansas  City.   The  plan  is  also  in  effect  in  Alaska,  Iowa,  Kansas, 
Nebraska,  and  Dade  County,  Florida;  the  cities  of  Birmingham, 
Alabama,  Denver,  Colorado,  and  Tulsa,  Oklahoma;  and  is  subject 
to  the  approval  of  the  voters  in  Vermont,  North  Dakota,  Florida 
and  Kentucky.   The  non-competitive  election  feature  is  in  effect 
in  California  and  Illinois, by  law.   Appointment  from  a  list  of 
nominees  is  followed  in  practice  in  Pennsylvania,  Colorado  and 
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New  York  City.   (See  52  ABA  Journal  No.  6,  pp,  539-5i42 . )   The  plan 
has  been  recommended  for  Maryland  by  the  State  Bar  Association 
and  the  Maryland  Judicial  Selection  Council. 

Under  the  present  Maryland  Constitution  selection  is  by 
appointment  of  the  governor  whose  ciioice  is  not  restricted  by 
law,  although  there  has  been  a  recent  practice,  not  without 
exception,  of  appointment  from  a  list  of  persons  recommended  by 
a  bar  association.   The  appointed  judge  stands  for  election,  at 
which  other  candidates  can  file.   He  must  run  in  a  party  primary 
in  which  cross-filing  is  permitted  and  in  a  general  election  in 
which  party  labels  are  not  permitted  (Article  ^,  Section  5). 

Under  the  proposal  (sub-section  A),  the  only  express  standard 
relating  to  professional  qualifications  for  judicial  appointment 
is  five  years  of  practice.   The  present  Constitution  sets  no 
minimum  period  of  practice  (Article  4,  Section  2).   The  Committee 
believes  that  general  statements  such  as  distinction  for  wisdom 
and  integrity  are  of  little  significance  and  that  the  key  to 
selection  of  qualified  persons  will  He  in  the  willingness  of 
those  persons  to  accept  appointment  because  of  the  non-competitive 
election  feature.   The  balance  of  sab-section  A  requires  that  all 
judges  be  a  resident  of  an  area  to  which  the  office  is  allocated 
by  law.   Such  residence  requirements  were  strongly  urged  by  the 
Maryland  State  Bar  committee.   The  recommendation  adopted  insures 
that  such  districting  will  be  done  by  law,  but  does  not  delineate 
districts  in  the  Constitution.   The  provisions  for  circuits  of 
the  appellate  courts  relate  solely  to  eligibility  for  nomination 
and  appointment. 
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Under  the  pi'esent  proposal  the  number  of  nominees  may  be 
no  less  than  two  nor  more  than  five.   (Sub-section  B.)   The 
plan  is  proposed  for  all  courts  of  the  State.   Since  it  is 
highly  conceivable  that  in  som.e  areas  at  some  time  there  would 
be  very  few  lawyers  whom  a  commission  would  conscientiously  be 
able  to  recommend  as  qualified  for  judicial  appointment,  the 
minimum  number  of  nominees  is  set  at  two.   Some  maximum  figure, 
which  the  Committee  suggests  as  five,  should  be  inserted. 
Otherwise,  the  list  of  nominees  might  progressively  diminish 
in  quality. 

The  Committee  specifically  declined  to  incorporate  a  provi- 
sion that  the  person  nominated  must  signify  to  the  commission 
his  intention  to  accept  the  office.   Under  the  commission 
nominating  system  in  other  states,  the  practice  has  been  to 
interview  persons  who  are  under  consideration.   However,  it  is 
quite  possible  a  person  who  will  not  signify  to  a  commission 
his  willingness  to  accept  appointment,  will  nonetheless  accept 
if  the  appointment  is  actually  offered  to  him  by  the  governor. 
Thus,  such  a  requirement  may  be  restrictive  and  eliminate  the 
most  qualified  person. 

A  provision  is  made  to  fill  the  vacancy  in  the  event  the 
governor  fails  to  appoint  someone  within  a  reasonable  period  of 
time.   This  power  is  given  to  the  chief  justice.   It  is 
considered  highly  unlikely  that  such  situation  will  arise. 

The  composition  of  nominating  commissions  is  based  on  the 
general  policy  that  they  should  have  an  equal  number  of  lay 
and  lawyer  members,  and  one  judge.   In  recommending  the  A.B.A. 


method  of  selection  in  the  past,  the  Maryland  State  Ear  Associa- 
tion has  specifically  voted  to  have  a  judge  on  each  commission. 
The  committee  was  unanimous  in  its  recommendation  on  this  point. 
However,  it  is  a  matter  of  controversy  among  attorneys  generally. 
Many  lawyers  are  strongly  of  the  opinion  that  the  presence  of  a 
judge  on  these  commissions  will  mean  that  the  judge  will  dominate 
the  deliberations.   The  Committee  considers  that  a  judge  who  is 
interested  in  dictating  nominations  is  not  necessarily  precluded 
from  attempting  to  do  so  even  if  he  is  not  a  member  of  a  commis- 
sion.  However,  the  Committee  increased  the  minimum  number  of 
members  of  a  trial  court  nominating  commission  from  an  earlier 
recommendation  of  three  to  five,  in  order  to  minimize  the  influence 
of  the  judge.   For  the  sam^e  reason  sub-section  C(5)  provides 
that  each  commission  shall  elect  one  of  its  members  as  chairman. 
Under  sub-section  C(l),  a  single  nominating  commission  for 
both  appellate  courts  is  created.   It  is  to  be  statewide  in 
composition.   The  membership  of  the  Appellate  Courts  Nominating 
Commission  is  fixed  at  thirteen  since  it  is  considered  a 
sufficiently  large  number  to  be  representative  of  the  State  as 
a  whole  for  some  time  to  come,  and  since  a  specific  number  tends 
to  prevent  packing.   The  members'  terms  are  set  at  four  years 
and  it  is  contemplated  that  the  Schedule  would  stagger  the 
initial  terms.   The  committee  concluded  that  it  was  not 
necessary  to  require  districting  for  the  members  of  this 
commission.   Political  realities  will  compel  the  governor  to 
appoint  lay  persons  from  throughout  the  state  and  districting 
could  be  required  by  Rule  for  lawyer  members. 


The  trial  court  nominating  procedure  is  of  necessity  more 
flexible.   Sub-section  C(2)  contemplates  a  number  of  commissions 
which  will  serve  given  localities.   Since  The  Superior  Court  is 
oriented  to  the  counties,  there  may  be  a  nominating  commission 
for  just  one  county,  or  the  same  nominating  commission  may  be 
the  commission  for  The  Superior  Court  judges  in  more  than  one 
county.   Similarly,  there  may  be  a  nominating  commission  for  but 
one  district  of  The  District  Court,  or  for  more  than  one  such 
district.   Since  the  lines  for  districts  of  The  District  Court 
must  coincide  with  county  lines,  the  General  Assembly  may  conclude 
that  the  same  commission  will  act  for  a  district  or  districts  of 
The  District  Court  and  for  a  county  or  number  of  counties  of  The 
Superior  Court. 

The  composition  of  a  trial  court  nominating  commission  must 
be  at  least  five  persons,  with  an  equal  number  of  lav/yer  and  lay 
members  and  one  judge.   The  relatively  low  m.inimum  is  prompted 
by  the  problem  of  obtaining  the  best  qualified  persons  for  the 
commission  in  the  less  populous  areas  of  the  State,  since 
appointment  to  a  commission,  by  virtue  of  the  provisions  of 
sub-section  C(5),  carries  disqualification  for  appointment  to 
public  office  during  and  for  six  months  after  service  on  a 
commission. 

The  term,  of  m.embership  for  nominating  commissions  at  the 
trial  court  level  is  left  to  statute  because  of  the  problem  of 
obtaining  qualified  persons  to  serve  in  less  populous  areas. 
Thus,  the  terms  may  have  to  be  shorter  in  some  areas,  in  order 
to  make  the  position  more  attractive,  than  the  terms  in  other 
areas. 
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Sub-section  C(3),  dealing  with  the  lawyer  members  of  a 
commission,  leaves  the  question  of  qualifications  for  the  members, 
their  electors,  and  the  conduct  of  these  elections,  to  Rule. 

Sub-section  C(4)  deals  with  the  lay  members  of  commissions 
who  will  be  appointed  by  the  governor.   Since  judicial  appoint- 
ments are  a  matter  of  broad  public  concern  which  is  not  limited 
to  the  bar  alone,  the  public  should  be  represented  on  nominating 
commissions. 

The  prohibition  against  members  of  a  nominating  commission 
holding  public  office  of  profit,  or  office  in  a  political  party, 
until  the  seventh  month  after  commission  membership,  as  set  forth 
in  sub-section  C(5),  is  a  necessary  provision  to  give  minimum 
assurance  of  the  integrity  of  a  commission.   The  prohibition  is 
designed  to  prevent  the  making  of  an  arrangement  under  which  a 
member  of  a  commission  is  given  a  political  appointment  in  ex- 
change for  his  vote  in  nominating  for  a  judicial  office.   The 
National  Municipal  League  suggests  that  the  length  of  the  prohibi- 
tion run  as  high  as  five  years.   The  recommendation  here  is 
considered  the  bare  minimum  necessary  to  give  any  real  deterrent 
value.   The  provision  prohibiting  salary  or  compensation  for 
service  on  a  nominating  commission  is  not  intended  to  prohibit 
the  payment  of  actual  out-of-pocket  expenses. 
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Section    10.       Term   of  Office    of  Judges. 
At    the    next   general   election   following    the 
expiration   of  two   ye  crs    from   the    date    of 
appointment y    and  every    fourteen   years    there- 
after  so    long   as    he    retains    his    office ^    each 
judge    shall   he    subject    to   approval   or   rejection 
by    the    electorate.       Each   Justice    of  The    Supreme 
Court   and  each   judge    of  The   Appellate    Court 
shall   be    subject    to    approval   or   rejection   by 
the    electorate    throughout    the    State.       Each 
judge   of  The    Superior   Court   and.   of  The    District 
Court    shall   be    subject   to    approval    or   rejection 
by    the    electorate    of   the    county    or   district    in 
which   he   was    required   to   reside    when    appointed. 
Provision   shall   be   made   by   Rule    for   the    taking 
of  a   poll    of  the    lawyers    in    the    area   in   which 
the    judge    is    required   to   stand  for   election    as 
to   whether   he    should  be    retained   in    office    for 
a   full    or   additional    term,    and   for  publication 
of  the    results    thereof.       In    the    event    of  the 
Tsjeotion   of  any    judge    by    the   electorate ^    the 
office    shall   be    vacant. 

Comment ; 

Following  his  appointment,  each  Judge  will  serve  for 

from  two  years  to  just  less  than  four  years  before  standing 


-44- 


election.   This  is  a  "probationary"  period  during  which 
the  bar  and  public  generally  can  evaluate  the  performance 
of  the  new  judge  and  determine  whether  he  should  be  retained 
in  office. 

A  term  of  fourteen  ysirs  in  the  section  is  recommended. 
In  the  current  Committee  of  five  members,  three  favor  a  term 
of  fourteen  years,  one  favors  twelve  years,  and  one  favors 
four  years.   The  term  presently  provided  by  the  Constitution 
is  fifteen  years.   This  is  the  longest  term  of  years  of  any 
state  in  the  country  in  which  Judges  are  elected.   A  table 
setting  forth  the  terms  of  state  judges,  as  of  July  1964, 
is  attached  hereto  as  an  exhibit. 

The  proponents  of  a  term  of  sixteen  years  (2  +  14)  con- 
tend that  any  reduction  from  the  present  fifteen  year  term 
will  limit  the  field  of  selection  for  a  nominating  commission 
since  it  will  deter  the  best  qualified  persons  from  accept- 
ing judicial  appointment.   They  believe  that  even  a  non- 
competitive election  is  a  risk.   They  fear  that  even  in  a 
non-competitive  election  an  organized  militant  minority  in 
the  community  can  bring  about  the  defeat  of  a  Judge  and  that 
this  possibility  can  affect  the  independence  of  a  judge 
whose  term  is  short  in  deciding  a  case  which  involves  a  local 
issue  of  wide  public  interest. 

The  proponents  of  a  shorter  term  contend  that  a  non- 
competitive election  is  the  equivalent  of  re-election,  unless 
the  judge  does  not  deserve  to  be  retained.   They  feel  that  it 
is  meaningless  to  provide  for  an  election  by  the  people  for 
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continuance  In  office  and  then  to  make  the  term  so  long  that, 
in  relation  to  the  age  at  which  a  person  is  generally  appoin- 
ted to  the  bench,  the  appointment  in  most  cases  means  a  life- 
time appointment . 

The  provision  for  polls  among  the  lawyers  of  the  area 
involved  in  the  forthcoming  election  is  an  integral  part 
of  the  system.   One  of  the  objections  voiced  against  non- 
competitive election  is  that  it  is  no  election  at  all,  so 
that  there  is  no  effective  way  to  remove,  at  the  polls,  an 
undesirable  Judge.   Since  the  lawyers  of  the  area  involved 
would  be  the  ones  most  familiar  vjith  the  performance  of  a 
particular  Judge,  the  formal  expression  of  their  opinion 
in  a  bar  poll  and  the  requirement  that  its  results  be  pub- 
licized, is  considered  to  be  extremely  effective  as  a  basis 
for  generating  public  opinion  against  continuance  in  office 
of  a  Judge  whomi  the  bar  does  not  consider  deserving  of 
retention  in  office  on  the  basis  of  his  performance  during 
the  probationary  period. 

The  balance  of  Section  10  makes  the  electorate  voting 
on  retention  of  a  trial  court  judge  the  voters  of  the  area 
in  which  the  Judge  was  required  to  reside  vjhen  appointed. 
With  respect  to  the  two  appellate  courts,  the  residence 
requirements  will  be  by  Judicial  circuits,  but  the  election 
will  be  by  the  voters  of  the  entire  State.   Since  the 
election  is  non-competitive,  it  was  not  considered  that  the 
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political  risk  was  greatly  increased  by  requiring  election  for 
appellate  judges  in  an  area  larger  than  that  in  which  they  were 
required  to  reside  when  appointed,  and  it  was  considered  desirable 
that  the  voters  of  the  State  as  a  whole  pass  on  those  judges 
whose  decisions  will  make  law  for  the  State  as  a  whole. 
Section    11,      Retirement   of  Judges.      Each  judge 
shall   retire    at    the    age    of    70.       The    chief  justice    of 
The    Supreme    Courts    with    the    approval   of  a  majority    of 
the   members    of   that    oourt^    m.ay    authorize    retired 
Judges    to   perform   temporary   judicial   duties   in   any 
court. 
Comment; 

This  section  covers  compulsory  retirement  and  the  use  of 
retired  judges . 

The  present  Constitution  requires  retirement  at  age  70 
(Article  4,  Section  3).   The  provision  has  been  criticized  by 
some  as  imposing  "constitutional  senility,''  and  as  automatically 
depriving  the  State  of  the  services  of  highly  qualified  men  who 
in  particular  instances  are  generally  considered  to  be  fully 
capable  of  continued  valuable  judicial  service.   The  present 
Constitution  does  not  provide  for  any  service,  even  on  a  selective 
basis,  by  judges  who  have  retired. 

Opponents  of  continued  judicial  service  after  retirement 
generally  contend  that  there  should  be  a  point  in  time  when  the 
present  judges  should  step  aside  and  make  way  for  younger  men  to 
take  office.   They  assert  that  there  is  a  tendency  on  the  part  of 
judges  after  long  service  to  become  set  in  their  ways  and  to  resist 
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trends  toward  modernization  in  judicial  administration,  in  trial 
techniques  or  in  the  evolution  of  the  law  itself.   They  object 
to  use  of  retired  judges  even  on  a  selected  basis  for  special 
cases,  because  they  assert  that  the  chief  justice  will  not  be 
willing  to  tell  a  former  colleague,  v;ho  may  be  urging  that  he  be 
appointed  for  limited  service,  that  he  is  no  longer  qualified 
to  try  and  decide  cases. 

The  Committee's  recommendation  is  believed  to  represent  a 
compromise  between  these  two  positions.   The  mandatory  retirement 
is  retained.   However,  power  is  provided  for  the  use  of  retired 
judges  on  a  selective  and  individual  basis.   The  power  is 
exercisable  only  with  the  approval  of  the  majority  of  The  Supreme 
Court.   This  provision  is  designed  to  insulate  the  chief  justice 
from  the  problems  based  on  personal  relations  which  are  advanced 
in  opposition  to  selected  use  of  retired  judges. 

Even  though  the  chief  justice  has  broad  power  to  assign 
judges  throughout  the  unified  system,  the  Committee  believes 
that  a  power  to  use  retired  judges  may  be  a  useful  tool  in 
judicial  administration  to  help  to  relieve  temporary  court 
congestion  without  the  necessity  of  creating  additional  judgeships 

The  Maryland  State  Bar  Association,  by  a  relatively  close 
vote,  has  recommended  the  use  of  retired  judges  only  to  sit  as 
appellate  judges. 

Mr.  Sykes  of  the  Committee  believes  that  the  strong  views 
of  the  bar  should  be  recognized  on  this  issue  and  asks  to  be 
recorded  as  opposed  to  the  Committee's  recommendation. 
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Section    12.       Compensation   of  Judges.       Each   judge 
shall   he    compensated  for   his   judicial    service   solely 
by    the    State.       The    compensation   of  a  judge    shall   not 
be    reduced  during    his    continuance    in   office.      Provision 
shall   be   made   by    law   for    the   payment   of  pensions    to 
judges    and   their   surviving    spouses.      The    same    compen- 
sation^   including   pensions j    shall   he   paid   to   all 
judges    of   the    same    court. 

No   judge    shall   engage    in    the   practice    of   laWj 
run   for   elective    office    other    than    the   judicial   office 
he    holds 3    or  make    any    contribution    to   or   hold  any 
office   in   a  political  party    or   organization^    or   take 
part   in   any   partisan   political   campaign^    or   receive j 
except   as   provided   herein,    any   remuneration  for   his 
judicial   sei'^vice. 
Comment : 

The  foregoing  provisions  are  self-explanatory  and  are 
designed  to  bring  about  both  independence  and  impartiality  of  the 
judiciary.   The  section  embodies  the  near  unanimous  recommendation 
of  all  interested  persons  xvho  expressed  their  views  to  the 
Committee  that  the  practice  of  supplementation  of  Judicial 
salaries  by  local  subdivisions  be  prohibited. 

Section    13.      Removal    of  Judges.       The    Supreme    Court 
shall   have   power   to   remove   any   judge   from   office   for 
misconduct   in   office   or  persistent   failure    to   perform 
the    duties    of  his    office,    or   to    retire   any   judge   for 
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disability   seriously   interfering   with   the   performance 
of   his    duties,    which    is,    or   is    likely    to   become^    of 
a  permanent    character.      A   justice    shall   not   sit    in   any 
proceeding    involving    his    own   removal   or   retirement . 
The   Supreme   Court  may   by   Rule   or   Order   implement   and 
enforce    this   section.      A   judge   retired  under   this 
section   shall   have   the   rights   and  privileges   provided 
by    law.      A   judge    removed   under    this    section,    and   his 
surviving   spouse,    shall   have    the   benefits ,    pension   or 
retirement   allowance   otherwise   accruing   from   his 
judicial    service    to    the    extent,    if  any,    provided  by 
the   order   of  removal. 
Comment : 

The  recommendations  concerning  removal  are  predicated  on 
the  belief  that  impeachment  or  legislative  redress  are  procedures 
too  cumbersome  to  deal  effectively  with  the  problem  of  the  Judge 
who  should  be  removed  from  office.   Under  the  present  Constitution, 
removal  requires  a  two-thirds  vote  of  both  houses  of  the  General 
Assembly  which  must,  of  course,  be  in  session  even  to  begin  the 
procedure . 

A  constitutional  amendment  is  proposed  for  ratification  this 
year  which  would  create  a  Commission  on  Judicial  Disabilities  for 
the  review  of  these  problems,  and  which  would  make  recommendations 
for  removal  or  retirement  to  the  General  Assembly.   (See  proposed 
Sections  ^A  and  4B  of  Article  k.)      A  two-thirds  vote  of  both 
houses  would  be  required.   This  presently  pending  constitutional 
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amendment  is  in  turn  based  upon  a  recommendation  of  the  Maryland 
State  Bar  Association  except  that  the  State  Bar  proposed  placing 
the  power  of  removal  in  the  Court  of  Appeals. 

This  Committee  recommends  that  the  power  be  placed  in  The 
Supreme  Court,  since  the  problem  is  basically  one  of  internal 
administration  and  since  a  situation  of  such  seriousness  as  to 
prompt  removal  proceedings  should  be  dealt  with  by  a  procedure 
v/hich  is  available  at  all  times.   The  grounds  for  removal  are 
misconduct  in  office  or  persistent  failure  to  perform  the  duties 
of  the  judicial  office.   The  Committee  considered  that  misconduct 
in  office  is  a  term  broader  than  misconduct  in  the  performance 
of  judicial  duties,  and  encompasses  misconduct  which  affects 
the  performance  of  judicial  duties.   For  this  reason  one  of  the 
grounds  in  the  presently  proposed  constitutional  amendment 
has  been  eliminated,  namely,  "conduct  which  shall  prejudice  the 
proper  administration  of  justice."  The  Committee  considered 
the  quoted  language  v\ras  so  broad  that  it  could  be  used  to  affect 
the  independence  of  the  judge. 

Power  is  vested  in  The  Supreme  Court  to  provide  by  Rule  or 
Order  for  both  im.plementation  and  enforcement  of  this  section.   It 
is  intended  by  these  provisions  that  The  Supreme  Court  could  adopt 
rules  establishing  a  commission  of  mixed  lay,  lawyer  and  judicial 
composition  for  the  purpose  of  reviewing  complaints  against  judges 
and  for  recommending  further  formal  proceedings  if  justified  by 
the  evidence.   It  is  also  intended  that  The  Supreme  Court  be  able 
to  grant  immunity  to  witnesses  and  compel  the  attendance  of 
witnesses  and  the  production  of  evidence. 
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The  Committee's  recommendation  as  to  the  effect  of  an  order 
for  rem.oval  gives  flexibility  to  The  Supreme  Court  to  determine 
to  what  extent,  if  at  all,  any  accrued  pension  should  be  paid  to 
the  judge,  or  to  his  spouse.   The  pending  constitutional  amendment 
provides  for  an  absolute  termination  of  any  retirement  benefits 
on  removal.   The  Committee  considered  that  this  automatic 
forfeiture  may  be  too  harsh  in  a  given  case,  particularly  as  to 
the  spouse,  and  recommends  that  the  matter  be  left  to  the  dis- 
cretion of  The  Supreme  Court  on  a  case  by  case  basis . 

Section    14.       Clerks    of   Court.       The    chief  justice 
of  The    Supreme    Court   and   the    chief  judges    of  the 
Appellate  J    Superior   and   District    Courts    shall   each 
appoint   a   chief  clerk   of   their   respective    courts    who 
shall    serve    at    the   pleasure    of   the    appointing   judge. 

There    shall   he   a   chief   clerk   of  The    Superior 
Court   in   each    county   and  for   each   division   of  The 
District    Court.       Their   appointment   and   terms    shall 
he   governed   hy   Rule. 
Comment : 

This  proposal  recommends  a  substantial  change.   Clerks  of 
the  Circuit  Courts  are  now  elected.   The  clerk  of  the  present 
Court  of  Appeals  is  appointed  by  the  court.   The  proposal  for  the 
Court  of  Special  Appeals  is  that  its  clerk  be  appointed  by  that 
court.   In  both  instances  the  term  is  at  the  pleasure  of  the 
court.   Clerks  of  People's  Courts  and  those  performing  the 
functions  of  clerk  for  trial  magistrates  are  generally  appointed. 
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The  recommendation  here  is  based  on  the  policy  that  clerks 
of  court  are  an  arm  of  the  court  and  should  be  responsible  to  the 
judiciary.   An  overall  statewide  clerk  as  chief  clerk  is  recommended 
for  each  of  the  uniform  statewide  trial  courts.   There  will  be 
local  deputies  whose  selection  and  tenure  will  be  determined  by 
Rule.   This  flexibility  is  necessary  because  the  administrative 
organization  of  The  Superior  Court  will  be  determined  by  Rule  and 
the  specific  districting  for  the  divisions  of  The  District  Court 
will  be  determined  by  law. 

Since  Orphan's  Courts  are  abolished,  no  express  reference 
is  made  to  the  office  of  Register  of  VJills.   The  duties  of  that 
office  as  presently  constituted  would  be  performed  as  determined 
by  Rule.   The  Committee  anticipates  that  these  duties  would  be 
handled  in  a  special  division  of  the  clerk's  office. 

Respectfully  submitted. 

Committee  on  the  Judiciary  Departrr 
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STATE  OF  MARYLAND 

CONSTITUTIONAL   CONVENTION   CO  il  MISSION 

FIFTH  REPORT 
OF  THE 

C0I#1ITTES  ON  THE  JUDICIARY  DEPARTMENT 

October  14,  1966 
RE:   REVISED  ARTICLE  ON  THE  JUDICIARY  DEPARTMENT 

There  is  submitted  herev/ith  a  revised  text  of  the  proposed 
article  on  the  judiciary  department.   The  revisions  have  been  made 
in  order  to  comply  with  the  directions  of  the  Commission  at  the 
September  meeting  and  also  to  erobody  suggestions  on  style  which 
were  made  at  the  Commission  meeting.   Bracketed  matter  indicates 
deletions  from  the  text  as  set  forth  in  the  Fourth  Report  and 
underlined  matter  indicates  material  which  is  new  to  the  text  as 
compared  to  the  Fourth  Report. 

The  question  of  income  taxation  by  the  State  of  salaries  of 
judges  is  presently  covered  by  Article  3,  Section  35A.   That  section 
denies  exemption  from  income  taxation  in  terms  which  are  applicable 
not  only  to  judges  but  to  other  public  officers.   For  this  reason, 
the  Committee  on  the  Judiciary  Department  believes  that  such  a 
provision  should  be  included  in  a  general  article,  possibly  in  the 
article  relating  to  the  General  Assembly  where  the  present  provision 
is  found , 


PROPOSED   ARTICLE    ON    THS   JUDICIARY    DEPARTilENT 

Section    1,      The   Judicial    Power .      The    judicial    -power  of    the 
State    is   vested   exclusively    in   a   unified    judicial    system   composed 
of  The   Supreme    Cour  t^    The   Appellate   Court,    The   Superior  Court  and 
The   District  Court, 

Section    2.      The   Supreme    Court. 

A.  Jurisdiction.      The   Supreme    Court  shall    be    the   highest 
court  of    the   State   and   shall    have    the    [such]    jurisdiction    [as] 
provided   by    law. 

B.  Composition.       The    Supreme    Court  shall    be   composed  of 
seven    [a   chief    justice    and   six  associate]    jus  tices .      Five    [Four] 
justices    shall    constitute   a   quorum,    and    the    concurrence   of  four 
shall   be   necessary   for    the   decision  of  a   case. 

Section    3.      The   Appellate    Court. 

A.  Jurisdiction.      The   Appellate    Court  shall    have    the 
[such]    jurisdiction    [as]    provided   by   law. 

B.  Composition.      The   Appellate    Court  shall    be   composed 
of    [a   chief   judge   and]    no    fewer    than   five    [four]    associate    judges, 
as   provided   by    law.      The   Appellate    Court  may    sit  in   panels  of  no 
fewer    than    three    judges,    as   provided  exclusively   by   Rule, 

Sec  tion   4  .      The   Superior    Court. 

A.      Jurisdiction,      The   Superior   Court  shall    have     [all] 
original    jurisdic  tion   in   all    judicial    proceedings ,    except  as 
o  therwise   provided   by    this   Constitution  or  by   law  and   shall    have 
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such  o -ther    jurisdia  Hon   as    is_  -provided   by    law.      Juvisdic  tion  of  The 
Superior   Court  shall    be   uniform    throughout   the   State, 

B.      Composi  tion .      The   Superior   Court  shall    be   composed 
of    the   number  of   judges   provided   by    law   who    shall    be   allocated 
among    the    counties   by    law.      There    shall    be   at  least  one   Superior 
Cour t    [a   chief   judge   and   no   fewer    than  one   associate]    judge   resident 
in   each   county    [^    as   provided   by    law]. 

Section    5.      The   Pis  trict  Cour  t. 

A.  Jurisdic  tion.      The   Dis  trie  t  Court  shall    have    the 
[such]    original    jurisdiction    [as]    provided   by    law.      Jurisdic  tion 

of  The    Dis  trie  t  Court  shall    be   uniform    throughout    the    State. 

B.  Composi  tion .      The   Dis  trie  t  Court  shall    be   composed  of 
the   number   of    judges    [a   chief    judge   and   no    fewer    than  one   associate 
judge   resident  in    each   district ^    as]    provided   by    law.      The   State 
shall    be    divided   by   law   into    dis  trie ts .      There    shall    be   a   division 
of  The   Dis  trie  t  Court  for   each   dis  trie  t.      Each   district  shall    be 
composed  of  one   or   more    entire   and   contiguous   counties .      There    shall 
be   at  least  one    District  Court  judge    resident  in   each   dis  trie  t. 

C.  Commissioners ,      There   may    be    commissioners  of  The 
District  Court  in    the    [such]    number  [s]    and  with    the    [such]    quali- 
fications   [as]    provided   exclusively    by   Rule,      Commissioners    in 

a   dis  trie  t    [They]    shall    be   appointed   by   and   serve   at    the    pleasure 
of    tha  t    [a]    judge   of   The    District  Court  who    shall    be    [so]    designated 
exclusively    by   Rule    to   appoint  commissioners    therein.       Commissioners 
may ^    in   accordance   with  Rule^    issue   arrest  warrants   and  determine 
whether  and  in   what  amount  bail    is   required, 
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Section    6_    [8].      The    Chief  Justice_.      The    governor   shall    designate 
one   of    the    justices   of  The   Supreme    Court    to    serve   as    chief    justice 
for    the    balance   of  his    service   on    the    court  or   until    he   resigns 
the   office   of  chief   justice.      During  a   vacancy    in    the   office   of 
chief   justice^   or   during   a   period  when    the   chief   justice    is    unable 
to    serve   as    determined   by    The   Supreme    Courts    all    powers   and   duties 
of    the   office   of  chief    justice    shall    devolve    upon    the   associate 
justice    senior   in    service   on   The    Supreme    Court. 

Section    7_    [6],      A  dmini  s  tra  tio  n . 

The    chief    justice   of  The    Supreme    Court  shall    be    the 
administrative    head  of    the    judicial    system.      He    shall    have    the 
power    to    assign   any    judge    to    sit   temporarily    in   any   court. 

The    chief    justice   of  The   Supreme    Court  shall    designate 
one   Appellate    Court   judge  ^   one   Superior    Court   judge   and  one 
District  Court   judge   as    chief    judges   of    their   respective    courts. 
Each    shall    serve   as    chief   judge   at    the   pleasure  of    the    chief 
jus  tice . 

The    chief   judge   of  The   Superior    Court  shall    assist    the 
chief   justice    in    the   administration   of    the    judicial    system   and 
shall    perform   such   duties    in   connection    therewith   as    are   assigned 
him    by    the    chief   justice.       [The    chief   judge   of  The   Superior   Court 
shall ^    under    the   direction  of    the    chief   jus  tice ^    prepare   and    trans- 
mit   to    the    governor    the    estimate   of  expenditures   of    the    judicial 
department^    which    shall    be    included   in    the    budget  without  revision.] 

The   chief   judge   of  The   Appellate    Court  shall   assist    the 
chief   justice   in    the   administration  of  The  Appellate   Court.      The 
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chief  judge    of  The    District   Court   shall   assist    the   chief  judge    of 
The   Superior    Court   in    the    administration   of  The    District   Court. 

Seotio7T.   8_    [7]  .      Rule -Making   Power. 

The   Supreme    Court   by   Rule    and   the    General   Assembly    by 
law   shall    have    concurrent  power    to   prescribe    regulations :       (1) 
governing  practice    and  procedure    in   all   courts^     (2)    governing    the 
admission   of  persons    to   practice   before    the    courts   of  the   State 
and   the    discipline    of  persons   admitted,    and    (2)    governing   adminis- 
tration  of  the    courts,    officers    of   the   judicial   department   and 
officers    of  the    executive    department    to    the    extent    that    their 
duties   directly   relate    to    the    enforcement   of  judicial   orders.      In 
the    event    [of  conflict   between   such]    a  Rule   and  a_   [any]    provision 
of  an[y]    act   of   the    General  Assembly    conflict   in   a   regulation   of 
any   of   the    three   foregoing    types,    the   Rule,    if  adopted  or   readopted 
after    the    enactment   of   the    statutory  provision,    shall   be   paramount 
over    the   prior    [act]    statutory   provision    to    the    extent   of   the 
conflict . 

"Rule"  as    used   in    this   Article   means    a   rule   adopted  by 
The   Supreme    Court. 

Section    9.      Selection   of  Judges. 

A.      Eligibility .       (Alternate  No.  1  —  preferred  by 

Commission) 

To   be    eligible   for   nomination   and  appointment    to   a 

judicial    office,    a  person    shall    have   been   a   member   of  the   bar   of 

the   State   for   no   fewer    than   five   years   next  prior    to    his   nomination. 
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The    State    shall   be    divided  by    law   into   circuits    of 
The   Supreme    Court    and   into   circuits    of  The   Appellate    Court.       To   be 
eligible   for   nomination   and  appointment    to   The   Supreme    Court   or   to 
The   Appellate    Courts    a  person    shall   reside    in    the    circuit   where    the 
vacancy   exists. 

To   be    eligible   for   nomination   and  appointment    to    The 
Superior    Court, a   person   shall   be    a   resident    of,    or   shall    have    his 
prin ci pa  I    o ffice   for    the   practice   of   law   in    the    county   where    the 
vacancy    exists .      To   he    e ligib le   for   nomination   and  appointment    [or] 
to    The    District   Court,    a  person   shall   be    a   resident   of   the    [county 
or]    district  [,    respectively,]    where    the    vacancy    exists. 

A,      Eligibility .       (Alternate  Imo.  2) 

To  be  eligible  for  nomination  and  appointment  to  a 
judicial  office,  a  person  shall  have  been  a  member  of  the  bar  of 
the   State   for   no   fewer    than   five    years    next   prior    to    his   nomination. 

[The   State    shall   be    divided  by    law    into    circuits    of 
The   Supreme    Court   and   into    circuits    of  The   Appellate    Court.      To   be 
eligible   for   nomination   and  appointment    to    The   Supreme    Court   or   to 
The   Appellate    Court,    a  person   shall    reside    in    the    circuit   where    the 

vacancy    exists.] 

To   be    eligible    for   nomination   and  appointment    to    The 
Superior    Court,    a   person    shall   be   a    resident   of,    or   shall   have    his 
principal   office   for    the   practice    of    law   in    the    county   where    the 
vacancy    exists.       To   be    eligible    for   nomination   and  appointment    [or] 
to   The    District   Court, a   person   shall    be   a    resident   of   the    [county   or] 
district  [,    respectively,]    where    the    vacancy    exists. 
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A.      Eligibility ,       (Alternate  No.  3) 

To  be  eligible  for  nomination  and  appointment  to  a 
Oudiaial  office^  a  person  shall  have  been  a  member  of  the  bar  of 
the    State   for   no   fewer    than   five    years    next   prior    to    his    nomination. 

The   State    shall    be    divided  by    law   into    circuits    of  The 
Supreme    Court    and   into   circuits   of  The   Appellate    Court.       To   be 
eligible   for   nomination  and  appointment    to    The   Supreme    Court   or 
to   The   Appellate    Court^    a  person   shall   reside   in   the   circuit   where 
the    vacancy   exists. 

To   be    eligible   for   nomination   and  appointment    to 
The   Superior   Court   or    to    The   District   Court^    a  person   shall   be   a 
resident   of  the   county   or   district^    respectively ^    where    the   vacancy 
exists . 

k.      Eligibility .       (Alternate  No.  4) 

To  be  elicjible  for  nomination  and  appointment  to  a 
judicial  office^  a  person  shall  have  been  a  member  of  the  bar  of 
the   State   for   no   fewer    than   five    years    next  prior    to    his    nomination . 

The   State    shall   be    divided  by    law   into    circuits    of 
The    Supreme    Court   and   into   circuits    of  The   Appellate    Court.       To   be 
eligible   for   nomination   and  appointment    to    The   Supreme    Court   or    to 
The   Appellate    Court^    a   person   shall   reside    in,    or   have    his   principal 
office    for   the    practice    of   law   in,    the    circuit   where    the    vacancy 
exists . 

To  be  eligible  for  nomination  and  appointment  to  The 
Superior  Court^  a  person  shall  be  a  resident  of,  or  shall  have  his 
principal    office    for    the    vractice    of   law   in    the    county   where    the 
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vaoancy    exists.       To   be    eligible   for   nomination   and  appointment    [or] 
to   The   District   Court^    a   person   shall   be   a  resident   of  the    [county   or. 
district [^    respectively^]    where    the    vacancy   exists. 

B.  Nomination   and  Appointment, 

A   vacancy    in   a  judicial   office     [the    office    of  judge] 
shall   be   filled   by    the    governor  from  a    list   of  no   fewer    than    two 
nor  more    than   five   eligible   persons   nominated  by   a   judicial   nominating 
commission.       The    commission   shall   make    the   nominations   for  a   vaoancy 
not   more    than    20   days   prior   to   nor  more    than    60   days   after   the 
vacancy   occurs.      If   the    governor   fails    to   make    the   appointment   within 
60   days    of  being   advised  of   the    list   of  nominees ^    the    governor ' s 
power   to  make    the   appointment   shall   cease   and   the    chief  justice   of 
The   Supreme    Court   shall   appoint   one   of  the   nominees . 

C.  Nominating   Commissions . 

(1)  Appellate    Courts   Nominating   Commission. 
Nominations   for   vacancies    on   The   Supreme    Court 

and  on   The   Appellate    Court    shall   be   made   by    the   Appellate    Courts 
Nominating   Commission.       The    commission   shall   be    composed  of  six 
lay   persons y    six    lawyers ,    and   the    chief  justice    of  The   Supreme 
Court.      The    terms   of  the   non-judicial   members   shall   be   four  years. 

(2)  Trial    Courts   Nominating   Commissions . 
Nominations   for   vacancies    on   The   Superior   Court 

and  on    The    District    Court    shall   be   made    by   a    trial   courts   nominating 
commission.      The    number   of  trial    courts   nominating   commissions    shall 
be   provided   by    law.      Each   commission   shall   make   nominations    for 
vacancies    in    the    office    of  Superior   Court   judge    in   one    or  more 
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aountiesj    or  for   vacancies   in   the   office   of  District   Court   judge 
in   one    or  more    districts^    or   both^    as   provided  by    law.      Each 
commission   shall    have   no   fewer   than   five    members    and  shall    be 
composed  of  an   equal   number   of   lay    and    lawyer   members,    and  a  judge. 
The    terms   of   the    non-judicial   members    shall   be   provided  by    law. 
(Z)      Lawyer   Members    of   'dominating   Commissions . 

Lawyer   members    of  the   Appellate    Courts   Nominating 
Commission   shall   be    elected  by    lawyers    throughout    the    State.      Lawyer 
members    of  each    trial    courts   nominating   commission    shall    be    elected 
by    the    lawyers    of   the   area   for  which   such   commission   is    established. 
Elections   for    lawyer  members    of  nominating   commissions ,    including 
the    qualifications    of   lawyer   members   and   of   their   electors ,    shall 
he   governed  exclusively   by   Rule. 

(4)  Lay   Members    of  Nominating   Commissions . 

Lay   members   of  the   Appellate    Courts   Nominating 
Commission   shall   be    appointed  by    the    governor  from   the    voters   of 
the   State.      Lay    members    of  each    trial    courts    nominating   commission 
shall   be   appointed    [chosen]    by    the    governor  from   the    voters    of  the 
area  for   which   such   commission   is   established. 

(5)  Rules    Governing  Nominating   Commissions . 

A   nominating   commission   may    act   only    on    the 

concurrence    of  a   majority    of  its    current   membership .      Each   commission 

shall    elect   one    of  its   members    as    chairman.      A   non-judicial   member 

of  a   commission   may   not   hold  any   state   or   local   public   office   of 

profit    or   office    in   a  political   party    while   a   member   of  a   commission 

and  for   six   months    thereafter .       The    members    of  a   commission   shall 

receive    no   compensation   for    their   services . 
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Section    10.      Term  of  Office   of  Judges.      At    the   next   general 
election   following    the    expiration   of  two   years   from   the    date    of 
appointment ^    and   every    ten    [fourteen]    years    thereafter   so    long   as 
he   retains   his    office^    each   judge   shall   be   subject    to   approval   or 
rejection   by    the    electorate ,      Each   justice    of  The   Supreme    Court   and 
each  judge   of  The   Appellate   Court   shall   be   subject   to   approval   or 
rejection   by    the    electorate    of_    {throughout]    the    entire   State.      Each 
judge    of  The    Superior   Court   and  of  The    District    Court   shall   be 
subject    to   approval   or   rejection   by    the    electorate ^    respectively ^ 
of  the    county    or   district   for    [in]  which    the    office    then   exists     [he 
was   required   to   reside    when   appointed] .      Provision   shall   be   made 
exclusively   by   Rule    for    the    taking   of  a  poll   of  the    lawyers   of   the 
area   in   v)hich    the   judge    is   required   to    stand   for   election   as    to 
whether   he   should  be   retained  in   office   for  a  full   or  additional 
term  and  for  publication   of  the   results    thereof ,      In    the   event   of 
the    rejection   of  any   judge    by    the    electorate ^    the   office    shall 
be    vacant. 

Section   11.      Retirement   of  Judges.      Each   judge    shall    retire   at 
the   age    of   70.      The    chief  justice    of  The   Supreme    Court ^    with    the 
approval   of  a   majority    of  the   members    of   that    court^    may   authorize 
retired  judges    to   perform    temporary   judicial    duties    in   any    court. 

Section    12.      Compensation   of  Judges.      Each   judge    shall   be 
compensated  for   his   judicial   service    solely    by    the   State.      The 
compensation   of  a   judge    shall   not   be   reduced   during   his    continuance 
in   office.      Provision   shall   be   made    by    law   for   the   paym.ent   of 
pensions    based  on    length   of  service    to   judges   and   their   surviving 
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spouses.      The   same   aompensation^    including  pensions^    shall   be   paid 
to   all   fudges    of  the    same    courts    except    that    the    same    reduction   in 
comvensation   of   the    judges   of  the    same    court   may   be    made   applicable 
to   all   ju dg es    thereof  appointed  after   the   effective   date   of  the 


No   judge    shall   engage    in    the   practice   of   law ^    run   for   elective 
office   other   than   the   judicial   office   he   holds ^    or  make   any    con- 
tribution   to   or   hold  any   office    in   a   political   party    or   organization^ 
or    take   part    in   any   partisan   political    campaign ^    or   receive ^    except 
as   provided  herei'ri ^    any   remuneration   for   his   judicial   service . 

Section    13,      Eemoval    of  Judges,       The   Supreme    Court   shall    have 
power    to   remove    any   judge   from,    office    upon   a   finding,    after   hearing^ 
of    [for\    misconduct    in   office    or  persistent   failure    to   perform    the 
duties    of  his    office^    or    to   retire    any   judge    upon   a   finding,    after 
hearing,    of    [for]    disability    seriously    interfering  with    the   per- 
formance   of  his    duties,    which   is,    or   is    likely    to   become,    of  a 
permanent   character,      A   justice    shall   not   sit   in   any    hearing 
[proceeding]    involving   his    own   removal    or   retirement.      Implementation 
and   enforcement   of   this    section   may    be    [The    Supreme    Court   may]    by 
Rule    or   Order   of  The    Supreme    Court    exclusively    [implement   and 
enforce    this   section]  .      A   judge   retired  under   this   section   shall 
have    the   rights    and  privileges   provided   by    law,      A   judge   removed 
under   this    section,    and   his    surviving   spouse,    shall    have    the 
rights   and  privileges    [benefits,    pension   or   retirement   allowance 
otherwise]    accruing   from   his   judicial    service    only    to    the    extent[,    if 
any,]    provided  by    the    order   of  removal. 
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Section    14.      Clerks   of  Court.       The    chief  justice    of  The   Supreme 
Court   and   the    chief  judges    of  the   Appellate ^    Superior   and   District 
courts   shall   each   appoint   a   chief  clerk   of   their  respective   courts 
who   shall   serve   at   the   pleasure   of   the   appointing   judge. 

There   shall   be   a   chief  deputy   clerk   of  The   Superior  Court   in 
each    county    and  for   each   division   of  The    District    Court.      Their 
appointment   and   terms    shall   be    governed   exclusively   by   Rule. 
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CONSTITUTIONAL   CONVENTION   COMMISSION 

SIXTH  REPORT 
OF  THE 
COMMITTEE  ON  THE  JUDICIARY  DEPARTMENT 

October  24,  1966 

RE:   REVISED  ARTICLE  ON  THE  JUDICIARY  DEPARTMENT 

There  is  submitted  herewith  a  revised  text  of  the  proposed 
article  on  the  judiciary  department.  The  revisions  have  been  made 
in  order  to  comply  with  the  directions  of  the  Commission  at  its 
October  meeting  held  in  Baltimore.   Double  underlining  indicates 
new  material  as  compared  to  the  Fifth  Report,  and  a  line  has  been 
drawn  through  deletions  from  the  text  as  set  forth  in  the  Fifth 
Report.   These  changes  occur  on  pages  2,    3,  5,  10  and  11.   (As  you 
will  remember,  in  the  Fifth  Report,  bracketed  matter  indicated 
deletions  from  the  text  of  the  Fourth  Report  and  underlining 
indicated  new  material  as  compared  to  the  Fourth  Report.) 

PROPOSED  ARTICLE  ON  THE  JUDICIARY  DEPARTMENT 

Section  1.  The  Judicial  Power.  The  gudioial  power  of  the 
State  is  vested  exclusively  in  a  unified  judicial  system  composed 
of  The  Supreme  Court,  The  Appellate  Court,  The  Superior  Court  and 
The   District   Court. 


Section    2.       The   Supreme    Court. 

A.  Jurisdiction.      The   Supreme    Court   shall   he    the    highest 
court    of  the   State   and  shall   have    the    [such]    jurisdiction    [as] 
provided   by    law. 

B.  Composition.       The   Supreme    Court   shall   be   composed   of 
seven    [a   chief  justice    and   six  associate]    justices.      Five    [Four] 
justices    shall   constitute   a   quorum,    and   the   concurrence   of  four 
shall   be   necessary   for   the   decision   of  a   case. 

Section    3.       Tjie   Appellate    Court. 

A.  Jurisdiction.      The    Appellate    Court   shall    have    the 
[such]    jurisdiction    [as]    provided  by    law, 

B.  Composition.      The   Appellate    Court   shall   be   composed 
of    [a   chief  judge   and]    no   fewer   than   five    [four]    associate   judges, 
as   provided  by    law.      The   Appellate    Court   may   sit    in   panels    of  no 
fewer   than    three   judges,    as   provided   exclusive ly   by   Rule. 

Section    4.      The    Superior'   Court. 

A.  Jurisdiction.      The   Superior  Court   shall   have    [all] 
original   jurisdiction   in   all   judicial   proceedings ,    except   as    other- 
wise   provided  by    this    Constitution    or   by    law  and   shall    have   such 
other  jurisdiction   as    is_  provided  by    law.      Jurisdiction    of  The 
Superior  Court   shall   be   uniform   throughout   the   State. 

B.  Composition .      The   Superior    Court    shall   be   composed 
of   the   number   of  judges    provided  by    law  whe   which   shall   be   allocated 
among    the   counties    by    law.       There    shall   be   at    least   one   Superior 
Court    [a   chief  judge   and  no  fewer   than   one   associate]    judge   resident 
in   each   county    [,   as   provided  by    law]. 
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Section    5.       The    District    Court. 

A.  Jurisdiction.  The  District  Court  shall  have  the 
[such]  original  jurisdiction  [as]  provided  by  law.  Jurisdiction 
of  The    District    Court    shall    he   uniform    throughout   the   State. 

B.  Corn-position.      The    District    Court    shall   be    composed   of 
the   number   of  judges    [a    chief  judge    and   no   fewer   than   one   associate 
judge   resident   in   each   district ^    as]    provided  by    law.      The   State 
shall   be    divided  by    law   into   districts .      Whejpe-shall-he-a-iivi&ien 
&f~She-Di&tviet-Geu¥>t~fe]?-&sek-di&^¥>i0t.      Each   district   shall   be 
composed  of  one   or  more   entire   and  contiguous    counties .      There   shall 
be   at    least   one   District    Court   judge   resident   in   each   district . 

C.  Commissioners .  There  may  be  commissioners  of  The 
District  Court  in  the  [such]  numberls]  and  with  the  [such]  quali- 
fications   [as]    provided   exclusive  ly   by   Rule.      Commissioners    in 

a  district    [They]    shall   be   appointed  by   and  serve   at   the   pleasure 
of   that    [a]    judge    of   The    District    Court   who   shall    be    [so]    designated 
exclusively   by   Rule    to   appoint   commissioners    therein.       Commissioners 
may 3    in   accordance  with  Rule,    issue   arrest  warrants   and  determine 
whether  and   in  what   amount   bail   is   required. 

Section   6_    [8],      The    Chief  Justice.       The   governor   shall   desig- 
nate   one    of  the   justices    of  The    Supreme    Court    to   serve    as    chief 
justice    for   the    balance   of  his    service    on    the    court    or  until   he 
resigns    the    office   of  chief  justice.      During   a   vacancy   in    the   office 
of  chief  justice 3    or  during   a  period  when   the   chief  justice    is   unable 
to   serve   as   determined  by   The   Supreme    Court,    all   powers   and  duties 
of  the   office   of  chief  justice   shall   devolve   upon    the   associate 
justice   senior   in   service    on   The   Supreme    Court. 
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Section    7_    [5]  .  Administration . 

The    chief  justice   of  The   Supreme   Court   shall   be    the 
administrative   head  of  the   judicial   system.      He   shall   have    the 
power   to   assign   any   judge    to   sit   temporarily   in   any   court. 

The   chief  justice   of  The   Supreme   Court   shall   designate 
one  Appellate    Court   judge ^    one   Superior   Court   judge   and  one 
district   Court   judge    as    chief  judges    of  their   respective    courts. 
Each   shall   serve   as    chief  judge   at   the   pleasure   of  the   chief  justice 

The   chief  judge    of  The   Superior   Court   shall   assist   the 
chief  justice   in   the    administration   of  the   judicial  system   and 
shall   perform   such   duties    in   connection    therewith   as    are    assigned 
him   by    the    chief  justice.       {The    chief  judge    of  The   Superior  Court 
shall,    under  the   direction   of  the    chief  justice,    prepare   and   trans- 
mit   to   the   governor   the    estimate   of  expenditures    of  the   judicial 
department,    which   shall   be    included   in    the   budget  without   revision.] 

The   chief  judge   of  The   Appellate   Court   shall  assist   the 
chief  justice    in    the    administration   of  The  Appellate    Court.      The 
chief  judge    of  The    District    Court    shall   assist    the    chief  judge    of 
The   Superior   Court    in    the    administration    of  The    District   Court. 

Section    8_    [7].      Rule-Making   Power. 

The   Supreme    Court   by   Rule   and   the   General  Assembly   by 
law  shall   have    concurrent   power   to  prescribe    regulations:       (1) 
governing   practice   and  procedure   in   all   courts,    (2)    governing   the 
admission   of  persons    to  practice   before    the   courts    of  the   State 
and   the   discipline   of  persons   admitted,    and    (3)   governing   adminis- 
tration  of  the    courts,    officers   of   the   judicial   department   and 
officers   of  the   executive   department    to   the   extent   that    their 
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duties   directly   relate    to    the   enforcement   of  judicial   orders.      In 
the   event    [of  conflict   between   such]    a  Rule   and  a    [any]    provision 
of  an[y]    act   of  the   General  Assembly   conflict   in  a   regulation   of 
any    of  the    three    foregoing    olq^jes^      ^}fP»&.    the   Rule,    if  adopted  or 
readopted  after   the   enactment    of  the   statutory   provision,    shall   be 
paramount   over   the   prior    [act]   statutory   provision   to    the    extent   of 
the    conflict. 

"Rule"  as    used  in    this   Article  means   a   rule   adopted  by 
The   Supreme    Courb. 

Section   9,      Selection   of  Judges. 

A.      Eligibility .       (Alternate  No.  1  —  pa?e#ee3?ed  adopted  by 

Cororaission) 

To   be   eligible   for   nomination   and  appointment   to  a 
judicial   office,    a   person   shall   have   been   a  member  of  the   bar  of  the 
State   for  no   fewer   than   five   years   next  prior   to   his   nomination. 

The   State    shall    be    divided   by    law   into   circuits    of 
The   Supreme   Court   and  into   circuits   of  The   Appellate   Court.      To   be 
eligible   for  nomination   and  appointment   to   The   Supreme   Court   or    to 
The  Appellate   Court,   a   person   shall   reside   in    the   circuit  where    the 
vacancy   exists. 

To   be    eligible   for  nomination  and  appointment   to   The 
Superior   Court,    a   person   shall   be   a  resident   of,    or   shall   have   his 
principal   office   for   the    practice    of    law   in,  the   county   where    the 
vacancy   exists.       To   be    eligible   for   nomination   and  appointment    [or] 
to   The    District   Court,    a   person   shall    be   a   resident   of  the    [county 
or]    di8triot[ ,   respectively,]    where    the   vacancy   exists. 
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A.      Eligibility .       (Alternate  No.  2) 

To   be   eligible   for  nomination   and  appointment   to   a 
judicial   office^    a   person   shall   have   been  a  member  of  the   bar  of 
the   State   for  no   fewer   than   five   years   next   prior   to   his   nomination . 

{The   State   shall   be   divided  by    law   into   circuits   of 
The   Supreme    Court   and  into  circuits   of  The   Appellate    Court.      To   be 
eligible   for  nomination   and  appointment   to   The   Supreme    Court   or   to 
The  Appellate   Court,    a  person   shall  reside    in   the    circuit  where    the 
vacancy   exists.] 

To   be   eligible   for   nomination   and  appointment   to   The 
Superior  Court,    a   person   shall   be   a   resident   of,    or   shall   have   his 
principal   office    for   the    practice    of   law   in^  the    county  where    the 
vacancy    exists.       To   be    eligible   for  nomination   and   appointment    [or] 
to   The    District   Court,    a  person   shall   be   a   resident   of   the    [county   or] 
district  [,    respectively ,]    where    the   vacancy   exists. 

A.      Eligibility .       (Alternate  No.  3) 

To   be   eligible   for  nomination  and  appointment   to   a 
judicial   office,    a   person   shall   have   been  a  member  of  the   bar   of 
the   State   for   no   fewer   than   five   years   next   prior   to   his   nomination. 

The   State    shall   be    divided  by    law   into   circuits    of  The 
Supreme    Court   and   into   circuits    of  The   Appellate    Court.       To   be 
eligible   for   nomination   and   appointment    to   The    Supreme    Court    or 
to    the  Appellate   Court,    a  person   shall   reside    in    the   circuit  where 
the   vacancy   exists. 

To   be   eligible   for  nomination   and  appointment    to 

The   Superior   Court   or   to   The   District   Court,    a  person   shall   be   a 

resident   of  the   county   or   district,   respectively,    where   the   vacancy 

exists. 
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A.  Eli,gibility ,       (Alternate  No.  4) 

To   be    eligible   for  nomination   and  appointment    to   a 
judicial   office^    a  person   shall   have   been   a  member  of  the   bar   of 
the    State    for  no   fewer   than   five    years    next   prior   to   his   nomination. 

The   State   shall   be   divided  by    law   into  circuits   of 
The    Supreme    Court   and   into   circuits    of   The   Appellate    Court.       To   be 
eligible   for  nomination   and  appointment    to   The   Supreme   Court   or   to 
The   Appellate    Courts    a   person    shall   reside   in,    or   have    his   principal 
office   for   the   practice   of   law   in,    the   circuit  where   the   vacancy 
exists . 

To   be   eligible   for  nomination   and  appointment   to  The 
Superior  Court,    a   person   shall   be   a   resident   of,    or  shall   have   his 
principal   office   for   the   practice   of   law   in^  the    county  where    the 
vacancy   exists.      To  be   eligible   for  nomination  and  appointment    [or] 
to   The   District   Court,    a  person   shall   be   a   resident   of  the    [county   or] 
district  [,    respectively,]    where    the   vacancy   exists. 

B.  Nomination  and  Appointment . 

A   vacancy    in   a    judicial   office    [the    office   of  judge] 
shall   be   filled  by    the   governor  from   a    list   of  no   fewer   than   two 
nor  more    than   five   eligible  persons   nominated  by   a  judicial   nominating 
commission.      The   commission   shall  make    the   nominations   for  a   vacancy 
not  more    than    30   days   prior    to   nor  more    than    60    days    after   the 
vacancy    occurs.      If  the   governor  fails    to  make    the   appointment   within 
60    days    of  being   advised   of  the    list   of  nominees,    the   governor's 
power  to  make    the   appointment   shall   cease   and   the    chief  justice   of 
The   Supreme    Court   shall   appoint   one    of  the   nominees. 
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C.      Nominating   Commissions . 

(1)  Appellate    Courts   Nominating    Commission. 
Nominations    for   vacancies    on   The   Supreme    Court 

and  on   The  Appellate   Court   shall   be  made   by    the   Appellate   Courts 
Nominating   Commission.      The   commission   shall   be   composed  of  six 
lay   persons y    six    lawyers,    and  the   chief  justice    of  The   Supreme 
Court.      The    terms    of  the   non-judicial  members   shall   be   four  years. 

(2)  Trial   Courts   Nominating    Commissions . 
Nominations   for  vacancies   on   The   Superior  Court 

and  on   The   District   Court   shall   be  made   by   a   trial   courts   nominating 
commission.       The   number   of  trial   courts   nominating    commissions    shall 
be   provided  by    law.      Each   commission   shall  make   nominations   for 
vacancies    in   the   office   of  Superior   Court   judge   in   one   or  more 
counties ,    or  for  vacancies    in    the    office   of  District   Court   judge 
in   one    or  more    districts ,    or  both,    as   provided  by    law.      Each 
commission   shall   have   no   fewer   than   five   members   and  shall  be 
composed   of  an    equal   number   of   lay    and    lawyer  members,    and  a   judge. 
The    terms   of  the   non-judicial  members   shall   be   provided  by    law. 

(3)  Lawyer  Members    of  Nominating    Commissions . 
Lawyer  members   of  the  Appellate   Courts   Nominating, 

Commission   shall   be    elected  by    lawyers    throughout    the   State.      Lawyer 
members    of  each    trial   courts   nominating   commission   shall   be   elected 
by    the    lawyers    of  the   area   for   which   such    commission    is    established. 
Elections    for    lawyer  members   of  nominating    commissions ,    including 
the   qualifications   of   lawyer  members    and   of  their  electors ,    shall 
be   governed  exclusively   by   Rule, 
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(4)  Lay  Members    of  Nominating    Commissions . 

Lay  members   of  the   Appellate   Courts   Nominating 
Commission   shall   be    appointed  by    the   governor  from    the   voters   of 
the   State.      Lay  members    of  eaoh    trial   oourts   nominating   commission 
shall   be   appointed    [ohosen]    by    the   governor  from    the   voters   of  the 
area  for  which   such   commission   is   established. 

(5)  Rules    Governing   Nominating    Commissions . 

A   nominating    commission  may   act   only    on    the 
concurrence   of  a  majority   of  its    current  membership.      Each   commission 
shall   elect   one   of  its   members   as   chairm.an.      A   non- judicial  member 
of  a   commission  may   not   hold  any   state   or   local   public   office   of 
profit    or   office    in   a   political   party   while    a  member   of  a   commission 
and  for  six  months    thereafter.      The   members    of  a   commission   shall 
receive   no   compensation   for  their   services . 

Section    IC .       Term   of  Office   of  Judges.      At    the   next  general 
election   following    the    expiration   of  two   years    from    the   date   of 
appointment^    and  every    ten    [fourteen}    years    thereafter  so    long   as 
he    retains   his    office,    each   judge   shall   be   subject   to  approval   or 
rejection   by    the    electorate .      Each   justice    of  The   Supreme    Court   and 
each   judge    of  The   Appellate    Court    shall   be   subject   to   approval    or 
rejection   by    the    electorate    o£_    [throughout]    the    entire    State.      Each 
judge    of  The   Superior    Court   and   of  The    District    Court   shall    be 
subject   to   approval   or   rejection   by    the   electorate,    respectively , 
of  the    county   or   district    for    [in]    which    the   office    then   exists    [he 
was   required   to   reside   when  appointed] .      Provision   shall   be  made 
exclusive ly   by   Rule    for   the    taking   of  a   poll   of   the    lawyers    of  the 
area   in  which   the   judge   is   required   to   stand  for   election   as   to 
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I     whether  he   should  be   retained  in   office   for  a   full   or  additional 
term   and  for  publication   of  the   results    thereof.      In   the   event   of 
the    rejection    of  any    judge    by    the   electorate,    the   office   shall 
be   vacant. 

Section   11.      Retirement   of  Judges.      Each   judge   shall   retire   at 
the   age    of   70.      The   chief  justice   of  The   Supreme   Court,    with   the 
approval   of  a  majority    of  the  members    of  that   court,    may   authorize 
retired  judges    to   perform   temporary   judicial   duties    in   any   court. 

See^ien-}ST--eempeneat4>0n-ef- Judges  T — Eaek-jud^e-ehall-he 
0emfeH&at6d-f9r-hi>e-juiieial'-Be¥>viee-e&lely-hy-^'k&-§ta^eT-'The 
eemp9neati&n--9j-ek-jud§&-eh&ll-net-he-p&duded-du>pin§-his~e9ntinu&n9& 
in-&ffiee-r-'P^evi&ien-6'kall-h&-med&-hy -law- fe¥>-the -payment- 9  f 
p&ns4'en»-hased-en-lsK§th-9f-»e»pi9e-t9-judff9»-and-theip-supvi.ving 
ep9U6  9&^- -She -&am9-e9mfeneaii>9ny-i,n9ludin§-p9nsi9ne-;-e'kall-h9 -paid 
i9-aii-jud§9&-9f-the-&ame-9eui>ty-eseeept-tkat-the-same-pedu9ti-9n-in 
e9isipensati,9n-9f-t'ke-iud§es-9f-t'k9-eai?i9-e9u^t-may-he-made-applieahl9 
te-all- judges- tke»99f-6pp9in ted-aft 9P- the -9 f fee iive -date -9 f -the 
peduetien^ 

Ue-jui§9-ehali-9n0a§e-in-^'he-pi>aetie9-9f-taw-;-iPun-f9^-6leetiv9 
9ffi99-9the¥>-than-t'He-judieiai-9ffi9e-ke-h9ldsy-9¥'-f!iake-any-e9n- 
tvihuti9n-t9-9P-h9ld-any-9ffiee-in-a-f9liti9al-pa¥>ty-e^-9v^anisati9ny 
9P-take-papt-in-any-papt4>san-p9ii-tieai-eaffipai§ny-9¥>-peeei-vfes--e3;eept 
as-pP9vided-bepeinj-any-pemun9Pati-9n-f9P-ki6-jiidieial-sep^^ieer- 

Section    12.       Comvensation   of  Judges. 

Each   judge    shall   be   compensated  for   his   judicial   service 
solely   by    the   State.      The   salary    of  a   judge    shall   not   be    reduced 
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during   his    oontinuanoe    in    office.      Any   provision   for   the    payment 

of  a   pension   to   a   retired  judge   or   his   surviving   spouse^    in   effect 
I  during    his    continuance    in   office^    shall   not   he    reduced.      The   same 

compensation^    including    any    pension   based  upon    length   of  service^ 
I  shall   be   paid  to   all  judges    of  the   same    courts    except    that   a 
f  uniform   reduction   in   compensation   of  judges   of  the   same    court  may 

be   made   applicable    to   all   judges    thereof  appointed  after   the 

effective   date   of   the   reduction. 
I  No   judge    during   his    continuance    in    office^    and  no   retired 
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remuneration   for   his    judicial   service. 

Section    13.      Removal   of  Judges.      The   Supreme   Court   shall   have 
power   to    remove   any   judge    from   office   upon   a   finding ,    after  hearing , 
of    [for]    misconduct   in   office   or  persistent   failure    to  perform    the 
duties    of  his    office,    or   to    retire    any   judge    upon   a  finding,    after 
hearing,    of    [for]    disability    seriously   interfering   with    the   per- 
formance   of  his    duties,    which   is,    or  is    likely    to   become,    of  a 
permanent   character.      A    justice   shall   not   sit   in   any    hearing 
[proceeding]       involving   his    own   removal   or   retirement .      Implementation 
and   enforcement    of  this   section  may   be    [The   Supreme    Court  may]    by 
Rule    or   Order  of  The    Supreme    Court   exclusively    [implement   and 
enforce    this   section] .      A   judge    retired  under   this   section   shall 
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have    the    rights   and  privileges   provided  by    law.      A   judge   removed 
under  this   section^    and  his   surviving   spouse,    shall   have    the 
rights    and  privileges    [benefits ,   pension   or  retirement   allowance 
otherwise]    accruing   from   his   judicial   service   only    to    the   extent  [,    if 
any  J  ]    provided  by    the   order   of  removal. 

Section    14.      Clerks   of  Court.      The    chief  justice   of  The   Supreme 
Court   and   the   chief  judges   of  the  Appellate,    Superior  and  District 
courts   shall   each   appoint   a   chief  clerk   of  their  respective   courts 
who   shall   serve    at   the   pleasure   of  the   appointing   judge. 

There   shall   be   a   chief  deputy    clerk   of  The   Superior  Court   in 
each   county   and  for  each   division   of  The    District   Court.      Their 
appointment   and   terms   shall  be   governed  exclusively   by   Rule. 

Respectfully  submitted, 

Committee  on  the  Judiciary  Department 
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CONSTITUTIONAL   CONVENTION   COMMISSION 

SEVENTH  REPORT 
OF  THE 
COM'^ITTEE  ON  THE  JUDICIARY  DEPARTMENT 

December  3 ,  1966 

RE:   REVISED  ARTICLE  ON  THE  JUDICIARY  DEPARTMENT 

There  is  submitted  herewith  a  revised  text  of  the  proposf^.d 
article  on  the  judiciary  department.   The  basic  text  incorporates  all 
changes  made  through  the  Sixth  Report  of  the  Committee  on  the  Judiciary 
Department,  as  approved  by  the  Commission  at  its  meeting  on  October  25, 
1966.   Underlining  indicates  new  material  as  compared  to  the  Sixth 
Report ,  and  a  line  has  been  drawn  through  deletions  from  the  text  as 
set  forth  in  the  Sixth  Report. 

The  Committee  has  voted  to  recopmend  that  the  Commission  recon- 
sider the  term  of  judges.   This  has  been  done  so  that  the  Commission 
can  consider  the  objections  of  the  special  committees  of  the  Maryland 
State  Bar  Association  and  the  Judicial  Conference  to  the  10-year  term. 

PROPOSED  ARTICLE  ON  THE  JUDICIARY  DEPARTMENT 

Section   1.      The   Judiaial   Power.      The   judicial  power   of  the 
State   is   vested   exclusively   in   a   unified  judicial  system   composed 
of  The   Supreme   Court,    The  Appellate    Court,    The   Superior  Court  and 
The   District  Court, 


Section    2,       The    Supreme    Court. 

A.  Jurisdiction.       The   Supreme    Court   shall    be    the   highest 
court   of  the   State   and   shall   have    the   jurisdiction   provided  by    law. 

B.  Composition.       The   Supreme    Court   shall    be   composed   of 
seven  justices .      Five   justices   shall   constitute   a   quorum^    and   the 
concurrence   of  four   shall   be   necessary   for   the   decision   of  a   case. 

Section    3.       The   Appellate    Court. 

A.  Jurisdiction.      The   Appellate   Court    shall   have    the 
jurisdiction   provided  by    law. 

B.  Composition.       The   Appellate    Court   shall   be    composed 
of  no  fewer   than   five   ass9eis%6   judges^    as   provided  by    law.      The 
Appellate    Court  may    sit   in   panels   of  no   fewer    than    three   judges^    as 
^provided  exclusively  by   Rule. 

Section    4.      The   Superior   Court. 

A.  Jurisdiction.      The   Superior   Court  shall   have    original 
jurisdiction   in   all   judicial   proceedings ^    except   as   otherwise   provided 
by   this    Constitution   or  by    law  and  shall   have   such   other   jurisdiction 
as   is   provided  by    law.      Jurisdiction   of  The   Superior    Court   shall   be 
uniform   throughout    the  State. 

B.  Composition.       The   Superior   Court   shall   be   composed   of 
the   number  of  judges   provided  by    law   which   shall   be   allocated  among 
the   counties   by    law.      There   shall   be   at    least   one  Superior   Court   judge 
resident   in   each   county. 

Section   5.      The   District   Court. 

A.      Jurisdiction .      The   District   Court   shall   have    the   original 
jurisdiction   provided  by    law.      Jurisdiction   of  The   District   Court   shall 
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be   uniform    throughout    the  State. 

B.  Corn-position.      The    District    Court   shall   he    composed   of 
the    number  of  judges   provided  by    law.       The   State   shall   be    divided  by 
law   into   districts .       Each   district   shall   be    composed   of  one    or  more 
entire    and  contiguous   counties .       There   shall   be   at    least   one    district 
Court   Judge    resident   in   each   district . 

C.  Commissioners .      There   may   be    commissioners    of   The 
District   Court    in    the    number  and  with    the    qualifications   provided 
exclusively   by   Rule.      Commissioners    in   a   district   shall   be   appointed 
by   and   serve   at    the   pleasure    of  that   judge    of  The    District   Court  who 
shall   be   designated  exclusively   by   Rule    to   appoint    commissioner's 
therein.      Commissioners  may y -in- a&e9pd&ns9 -with- Rule ^-4.s sue -ap^pes^ 
wapp&nte-and-dete-rmine-yketkep-and-in-what-sm&unt-hsil-ie-pequip&dT 
exercise    only    such   powers    with    respect    to   arrest^    bail,    collateral 

j  and  incarceration    pending   hearing   as  may   be   prescribed   exclusively   by 
Rule. 

Section    6.      The    Chief  Justice .       The   governor   shall   designate 
one    of  the   justices   of  The   Supreme    Court    to   serve   as   chief  justice 
for   the   balance    of  his   service   on    the    court   or  until   he   resigns    the 
office    of  chief  justice.       During   a   vacancy    in    the    office    of  chief 
justice,    or   during   a   period  when   the   chief  justice    is    unable    to    serve 
as    determined  by    The   Supreme    Court,    all   powers    and  duties    of  the 
office    of  chief  justice    shall   devolve   upon    the    associate   justice 
senior   in   service   on   The  Supreme   Court. 

Section    ?.      Adminis tration . 

The    chief  justice    of  The   Supreme    Court    shall   be    the 
administrative    head  of   the   judicial   system.      He   shall   have    the   power 
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to   assign   any    judge    to   sit    temporarily    in   any    court. 

The   chief  justice    of  The   Supreme    Court   shall    designate 
one  Appellate    Court   judge ^    one   Superior   Court   judge    and   one    District 
Court   judge    as    chief  judges    of   their   respective    courts.      Each    shall 
serve   as    chief  judge   at    the   pleasure   of  the   chief  justice. 

The    chief  judge    of  The   Superior    Court    shall   assist   the 
chief  justice    in    the    administration   of  the   judicial   system   and  shall 
perform   such   duties    in   connection   therewith   as   are   assigned  him   by 
the   chief  justice. 

The    chief  judge    of  The   Appellate    Court    shall   assist   the 
chief  justice    in    the    administration    of  The   Appellate    Court.      The 
chief  judge    of  The   District   Court    shall   assist    the    chief  judge    of 
The   Superior   Court   in    the   administration    of  The    District    Court. 

Section   8.      Eule-Making   Power. 

The   Supreme    Court   by   Rule    and   the    General   Assembly   by    law 

shall    have    concurrent   power   to   prescribe    regulations :       (1)    governing 

practice   and  procedure   in   all   courts^    (2)    governing    the   admission 

of  persons   to  practice   before    the   courts    of  the   State   and   the   disciplin 

of  persons    admitted^    and    (3)    governing   administration    of  the    courts^ 

officers    of   the    judicial   department   and   officers    of   the    executive 

department    to    the    extent    that    their   duties    directly   relate    to    the 

enforcement   of  judicial   orders.      In    the    event   a   Rule   and  a  provision 

of  an   act   of   the    General  Assembly   conflict    in   a   regulation    of  any    of 

the    three   foregoing   classes ^    the   Rule^    if  adopted   or   readopted  after 

the   enactment   of  the   statutory  provision,    shall   be   paramount   over 

the   prior   statutory   provision    to    the   extent    of   the    conflict. 

"Rule"  as    used   in    this   Article  means    a   rule   adopted  by 

The   Supreme    Court. 
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Section    9,      Selection    of  Judges. 

A.      Eligibility,       (Alternate  No.  1  —  adopted  by  Conniission) 

To   be    eligible   foT  nomination   and  appointment    to   a 
^udieieZ    the    office    of  judge ^    a  person   shall   have   been   a  member  of 
the    bar   of  the   State   for  no   fewer   than   five   years    next   prior    to   his 
nomination. 

The   State   shall   be   divided  by    law   into   circuits    of   The 
Supreme    Court   and  into  circuits   of  The  Appellate   Court.      To   be   eligible 
for   nomination   and  appointment   to   The   Supreme    Court   or   to   The   Appellate 
Court,    a  person   shall   reside   in    the   circuit   where   the    vacancy   exists. 

To   be    eligible   for   nomination   and  appointment    to   The 
Superior  Court,    a   person   shall   be   a   resident   of,    or  shall   have   his 
principal    office   for    the   practice    of   law   in,  the    county   where    the 
vacancy   exists.      To   be   eligible   for  nomination   and  appointment    to 
The   District   Court,    a   person   shall   be   a   resident   of  the   district 
where    the   vacancy   exists. 

A,      Eligibility .       (Alternate  No.  2) 

To  be   eligible   for  nomination   and  appointment    to   a 
iudi^ei&i    the   office   of  pudge,    a   person   shall   have   been   a  member   of 
the    bar   of  the   State   for  no  fewer   than  five   years   next  prior   to   his 
nomination. 

To  be   eligible  for  nomination   and  appointment   to   The 
Superior  Court,    a  person   shall   be   a  resident   of,    or  shall   have    his 
principal   office   for   the   practice   of   law   in, the   county   where   the 
vacancy   exists.      To   be   eligible   for  nomination   and  appointment    to 
The   District   Court,    a  person   shall   be   a   resident   of  the   district 
where   the   vacancy   exists. 
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A.      Eligibility .       (Alternate  No.  3) 

To    he    eligible    for   nomination   and  appointment    to   e. 
^udieiai    the    office   of  judge j    a  person   shall   have   been  a  member   of  the 
bar   of  the   State   for  no   fewer   than   five    years    next   prior   to   his 
nomination. 

The   State   shall   be    divided   by    law   into   circuits    of  The 
Supreme   Court   and   into   circuits    of  The   Appellate   Court.      To   be    eligible 
for  nomination   and  appointment   to   The   Supreme    Court   or   to    The  Appellate 
Courts    a  person   shall   reside   in    the   circuit  where   the   vacancy   exists. 

To   he    eligible   for  nomination   and  appointment    to   The 
Superior   Court   or   to   The   District   Courts    a  person   shall   he   a   resident 
of   the   county    or  district^    respectively ,    where    the   vacancy   exists. 

A.      Eligibility .       (Alternate  No.  4) 

To   he   eligible   for  nomination   and  appointment    to   a 
ffudieial    the    office    of  judge,    a   person   shall   have   been  a  member  of  the 
bar  of  the   State   for   no   fewer   than   five   years   next  prior   to  his 
nomination . 

The   State   shall   be   divided  by    law   into   circuits   of  The 
Supaeame  Court    and   into   circuits    of  The   Appellate    Court.      To  be    eligible 
for  nomination   and  appointment    to   The    Supreme    Court    or   to   The   Appellate 
Court,    a  person   shall   reside   in,    or   have    his   principal   office   for   the 
practice   of   law   in,    the   circuit  where    the   vacancy   exists. 

To   he    eligible   for   nomination   and  appointment    to   The 

Superior   Court,    a   person   shall    be    a    resident   of,    or   shall    have    his 

principal   office   for    the   practice   of   law   in,  the    county   where    the 

vacancy   exists.      To   be    eligible   for  nomination   and  appointment    to   The 

District   Court,    a   person   shall   he    a   resident    of  the    district  where 

the   vacancy   exists. 
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5.  Nomination   and  Appointment . 

A    vacancy    in   a-^udiei&l-effieG    the    office    of  judge 
shall   he    filled  by    the   governor  from   a    list   of  no   fewer    than    two 
nor  more    than   five    eligible   persons   nominated  by   a   judicial  nominating 
oom.mission.      The   commission   shall  make    the   nominations   for   a   vacancy 
not  more    than   30   days   prior   to  nor  more    than    80   days   after  the 
vacancy   occurs.      If  the   governor  fails    to  make    the   appointment   within 
60   days   of  being   advised  of  the    list   of  nominees ,    the   governor ' s 
power   to  make    the   appointment   shall   cease   and   the   chief  justice   of 
The   Supreme   Court  shall  appoint   one   of  the   nominees » 

C.      Nominating   Commissions . 

(1)  Appellate   Courts   Nominating   Commission, 
Nominations    for   vacancies    on   The   Supreme   Court 

and   on   The   Appellate    Court    shall    be   made   by    the   Appellate    Courts 
Nominating    Commission.       The    commission    shall   be    composed  of  six 
lay  persons i    six    lawyers ^    and   the    chief  justice    of  The   Supreme 
Court.      The    terms    of  the    non- judicial  members    shall   he   four  years, 

(2)  Trial   Courts   Nominating   Commissions . 
Nominations   for  vacancies    on   The   Superior  Court 

and   on    The    District   Court   shall   be   made    by   a    trial   courts   nominating 
commission.      The    number   of   trial   courts   nominating    commissions    shall 
he   provided  by    law.      Each   commission   shall  make   nominations   for 
vacancies   in   the   office   of  Superior  Court  judge    in   one   or  more 
counties y    or  for  vacancies    in    the   office   of  District   Court   judge 
in   one   or  more    districts ^    or   hoth^    as   provided  by    law.      Each 
commission   shall   have   no   fewer   than   five  members   and  shall   be 
composed  of  an   equal   number   of    lay   and    lawyer  members ^    and  a   judge. 
The    terms   of  the   non-judicial  members   shall   he   provided  by    law, 
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(3)  Lawyer  Members    of  Nominating    Commissions . 
Lawyer  members    of   the   Appellate   Courts    Nominating 

Commission   shall   he   elected  by    lawyers    throughout    the   State.      Lawyer 
members   of  each   trial   courts   nominating   commission   shall   be   elected 
by    the    lawyers    of  the   area   for  which   such   commission   is   established. 
Elections    for    lawyer  members    of  nominating    commissions^    including 
the   qualifications    of   lawyer  members   and   of  their  electors^    shall 
be   governed  exclusively   by   Rule. 

(4)  Lay  Members    of  Nominating    Commissions . 

Lay   members    of   the   Appellate    Courts    Nominating 
Commission   shall   he   appointed  by    the   governor  from    the    voters    of 
the   State.      Lay  members   of  each   trial   courts   nominating   commission 
shall   he   appointed,  by    the   governor   from   the    voters    of  the   area   for 
which   such    commission   is    established. 

(5)  Rules   Governing   Nominating    Commissions . 

A   nominating    commission  may   act    only    on    the 
concurrence    of  a  majority    of  its    current  membership.       Each    commission 
shall   elect    one    of  its   members    as    chairman.      A   non-judicial  member 
of  a    commission  may   not   hold  any    state   or    local   public   office    of 
profit   or  office    in   a  political   party   while   a  member  of  a   commission 
and  for   six  months    thereafter.       The   members    of  a   commission   shall 
receive   no   compensation   for   their  services . 

Section    10.       Term   of  Office    of  Judges.      At    the    next   general 
election   following    the   expiration   of  two   years   from    the   date    of 
appointment^    and   every    ten   years    thereafter   so    long   as    he    retains 
his   office^    each   judge    shall   be   subject   to  approval   or  rejection  by 
the    electorate .      Each   justice    of  The   Supreme    Court   and   each   judge    of 
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The  Appellate    Court   shall   be   subject   to   approval   or   rejection   by    the 
electorate    of  the    entire   State.      Each   judge    of  The   Superior   Court   and 
of  The    District    Court    shall   be    subject    to  approval   or   rejection   by 
the   electorate g    respectively ^    of  the   county    or   district   for  which    the 
office    then    exists.      Provision   shall  may    be   made    exclusively   by   Rule 
for   the    taking    of  a   poll   of  the    lawyers    of   the   area   in  which    the   judge 
is    required   to   stand  for   election   as    to   whether  he   should  be   retained 
in   office   for  a   full   or  additional    term   and  for  publication   of  the 
results    thereof.       In    the    event    of  the   rejection    of  any    judge    by    the 
eleotorate,    the   office   shall   be    vacant. 

Section    11.      Retirement   of  Judges.      Each   judge    shall    retire   at 
the    age    of    70.       The    chief  justice    of  The   Supreme    Courts    with    the 
approval   of  a  majority   of   the   members    of   that   courts    may   authorize 
retired  judges    temporari  ly    to  perform   iempe^apif   judicial   duties   in 
any    court. 

Section    12.       Compensation    of  Judges. 

Each   judge   shall   be   compensated  for   his   judicial   service 
solely   by    the   State.       The   salary    of  a   judge    shall   not   he    reduced 
during   his    continuance    in   office.      Any   provision   for   the   payment 
of  a   pension    to   a   retired  judge    or   his    surviving   spouse^    in   effect 
during   his    continuance    in   office,    shall   not   be    reduced.      The    same 
compensation,    including   any   pension   based   upon    length   of  service, 
shall   be   paid   to   all   judges    of  the    same    court,    except    that   a 
uniform    reduction    in   compensation    of  judges    of  the   same    court   may 
be   made    applicable    to   all  judges    thereof  appointed  after   the 
effective   date   of  the   reduction. 
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No   judge    dur-ing    his    oontinuanoe    in   office    shall    engage    in 
the   practice    of    law ^    run   for   elective   office   other    than    the   judicial 
officehe    then   holds,    or  make   any    contribution    to   or   hold  any   office 
in   a   political   party    or   organization ,    or   take   part    in   any   partisan 
political    campaign,    or   receive^    except   as   provided   herein,    any 
remuneration   for  his    judicial    service.      No   retired  judge    while   engaging 
in   such   activities    shall   he    paid  any   pension   for   his    judicial   service. 

Section    13.      Removal   of  Judges.      The   Supreme   Court   shall   have 
power    to   remove    any   judge   from   office   upon   a   finding,    after    hearing, 
of  misconduct   in    office    or  persistent   failure    to   perform    the 
duties   of  his    office,    or   to   retire   any   judge    upon   a   finding ,    after 
hearing,    of  disability   seriously    interfering   with    the   performance 
of  his    duties,    which   is,    or   is    likely    to   become,    of  a   permanent 
character.      A    justice   shall   not   sit   in   any    hearing   involving   his    own 
removal    or   retirement.      Implementation   and   enforcement    of   this    section 
may    be    by    Rule    or   Order   of  The   Supreme    Court    exclusively .      A    judge 
retired  under    this    section   shall   have    the    rights    and  privileges   pro~ 
vided  by    law.      A   judge    removed   under   this    section,    and   his    surviving 
spouse,    shall    have    the   rights    and  privileges    accruing   from    his 
judicial   service    only    to    the   extent   provided  by    the   order   of  removal. 
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Section    14.      Clerks   of  Court.      The   chief  justice   of   The   Supreme 
Court   and   the   chief  judges   of  the   Appellate,    Superior  and  District 
courts    shall   each   appoint   a   chief  clerk   of   their   respective   courts 
who   shall   serve   at    the   pleasure   of  the   appointing   judge. 

There    shall   be   a   chief  deputy    clerk   of   The    Superior   Court 
in   each   county   and  f9P-essh-di^isi&n-ef'she-G4>6tipi&4-S9u^t   of  The 
District   Court   in   each   district.      Their  appointment   and   terms   shall 
j  be   governed   exclusively   by   Rule. 

Respectfully  submitted, 


Committee  on  the  Judiciary 
Department 
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STATE  OF  MARYLAND 


CONSTITUTIONAL   CONVENTION   COMMISSION 


NOTICE 

THE JlSaiS-  (FINAL  REPORT)  ,  DATED 
DECEMBER  27,  1966,  OF  THE  COMMITTEE 
ON  THE  JUDICIARY  DEPARTl4ENT  WAS 
INADVERTENTLY  TITLED  THUSLY.   IT 
REPRESENTS  THE  EIGHTH  REPORT  OF 
THIS  C0:4MITTEE. 


C   0   iJ   L;   T   I   T   U   T   I    0   ;j   A   L      C   0   ii  V   E   inI   T   I    0   N      C    0     i   i;    I    o   S    I    0   A 

;TTT^5^tfKEP01T 


(Fli.AL   REPORT) 
OF   THL 


C0:ilili"i'l-L  OiJ  TH.:.  JUDICIARY  DKPARTPEiJT 
December  27,  1966 

RE:   ARTICLE  V.   JUDICIAL  DEPARTMENT 

I.   GENERAL  INTRODUCTION 

The  proposed  Article  V  on  the  Judicial  Department  is  basically 
divided  into  three  parts:   the  structure  of  the  court  system,  the 
administration  of  the  courts  within  the  structure,  and  the  selection 
and  tenure  of  judges. 

The  Commission's  recommendations  witn  respect  to  structure  pro- 
vide great  flexibility.   Only  four  courts  are  established.   The 
types  of  cases  which  they  will  hear  and  the  extent  of  review  which 
the  initial  decision  in  any  given  case  vjill  have  are  to  be  determined 
by  law. 

Broad  pov;ers  of  administration  over  the  court  system  are  given 
to  the  judicial  departm*ent,  principally  to  the  highest  court  and  its 
chief  justice. 

In  an  otherwjse  general  article,  a  detailed  procedure  for  the 
selection  of  judges  is  set  forth.   The  governor  is  restricted  in 
making  judicial  appointments  to  a  limited  number  of  nominees,  who  will 
be  proposed  by  a  nonpartisan  comrndssion.   This  procedure,  coupled 
with  periodic  noncompetitive  elections  for  continuation  in  office 


and  power  in  the  highest  court  to  remove  members  of  the  judiciary 
for  misconduct,  is  designed  to  obtain  the  best  qualified  persons 
for  judicial  service,  to  have  tiiem  independent  and  im.partial  during 
their  service,  and  to  permit  expeditious  removal  where  necessary. 

II.   PROPOSED  ARTICLE  V. 


ARTICLE    V,  JUDICIAL    DEPARTMENT 

Section    5.02,       The   Judicial   Power. 

The  judicial  poDer  of  the  State  is  vested  exclusively 
in  a  unified  judicial  system  composed  of  The  Supreme  Courts  The 
Appellate    Court,    The   Superior   Court   and  The    District   Court. 

Section    5.02,       The   Supreme    Court. 

..S-r&2 ,01,"    Jurisdiction,      The   Supreme    Court    shall   be    the 
highest    court    of   the    State    and   shall   have    the   jurisdiction  pro- 
vided by    law. 

^A.mZt-9^, —  Composition.  The  Supreme  Court  shall  be  composed 
of  seven  justices .  Five  justices  shall  constitute  a  quorum,  and 
the  concurrence  of  four  shall  be  necessary  for  the  decision  of  a 
case.  . 

"^>  02,G^-r'    The    Chief  Justice.       The   governor   shall   designate 
one    of   the   justices    of  The   Supreme    Court    to   serve    as    chief  justice 
for   the   balance    of  his    service    on    the    court   or   until   he    resigns    the 
office    of  chief  justice.       During    a   vacancy    in    the    office    of  chief 
justice,    or   during   a  period  when    the    chief  justice    is    unable    to 
serve   as    determined  by   The   Supreme   Court,    all  powers   and  duties    of 
the    office    of  chief  justice    shall    devolve    upon    the    associate   justice 
senior   in   service    on   The   Supreme    Court. 
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Section   5=r##r      The   Appellate    Court. 

.  L 

^,^>  ^-frr-i^Yhrfrl:;-  Jurisdiction,       The   Appellate    Court   shall   have    the 

jurisdiotio'n   provided  by    law. 

-  >C^£J_M^^,^   Composition.      The   Appellate    Court    shall   he 
composed   of  no   fewer   than   five   judges^    as   provided  by    law. 
The   Appellate    Court   may    sit   in   panels    of  no   fewer   than    three 
judges  J    as   provided  ^^cjsJMoivo  ly~  by   rule. 

•  Q^    \  Section   STd~^.      The   Superior   Court.  . 

•'-&-r04,'Cl,      Jurisdiction.       The    Superior   Court    shall   have 
original   jurisdiction   in   all   judicial   proceedings ^    except   as 
otherwise   provided   by    this    Constitution   or   by    laWj  and   shall 
have    such    other  jurisdiction   as    is   provided  by    law.      Jurisdic- 
tion   of  The    Superior   Court   shall   be    uniform    throughout    the   State. 
^    6.04.02:  '    Composition.      The   Superior'   Court    shall   he    com- 
posed of   the    number   of  judges   provided  by    law   which    shall 
be   allocated  among    the    counties    by    law.       There    shall   be    at 


least   one   Superior   Court   judge    resident   in   each    county.' 


^>3 


Section    &-.-4-^-^-     The    District    Court. 


C 


f> ,  n  R   n  7 ,  ■  Jurisdiction.      The    District    Court   shall   have 
the    original   jurisdiction   provided  by    law.       Jurisdiction   of 
The   District    Court   shall   be    uniform   throughout    the   State. 
A.  '    5,05,  OS.'      Composition.      The    District    Court    shall   be    com- 
posed  of   the    number   of  judges   provided  by    law.       The   State 
shall   be    divided  by    law    into    districts ,       Each    district    shall 
be   composed  of  one    or  more    entire    ana   can^cUi^ou-s  / countries . 
There    shall    be   at    least   one    District    Court   judge    resident   in 
each    district, 

-3- 


6    'I 

•&7V^^Ar     ComrnisaionerG ,      There   may   be    commissionera    of 

The   District    Court    in   the   number   and  with    the   qualifications 
provided   e^<i  lus  ive  lif   by  rule.      Commissioners    in   a   district 
shall    be    appoint'^-d  by    and   serve    at    the   pleasure    of   that 
judge    of  The    District    Court   who    shall   be    designated  ex ulua  I t;g4y=- 
by  rule    to   appoint  commissioners    therein.       Commissioners 


may  \^!,y^exerc%se   powers^W^tK   respect    to   arrest^    bail,    collat- 
eral     and   incarceration   pending   hearivg ^    and   only    as   may    be 
prescribed   ex^^ucivoly^  by   rule. 


Section    5.06.       Adtninistrati 


^  c  n .  (  ^'T-i-'— if— »^-'~2*^  "^ 


^'^  t 


) 


The    chief  justice    of  Thte   Supreme    Court    shall   be    the 
administrative    head   of   the   judicial   system.       Be    shall   have 
the   power    to   assign    any    judge    to   sit    temporarily    in   any 
court . 

The    chief  justice    of  The   Supreme    Court   shall    designate 
one   Appellate    Court   judge ,    ore    Superior    Court   judge   and  one 
District    Court    judge    as    chief  judges    of   their   respective 
courts.      Each   shall    serve    ac    chief  judge    at    the   pleasure    of 
the    chief  justice. 

The    chief  judge    of  The   Superior   Court   shall   assist 
the    chief  justice    in    the   administration    of   the   judicial 
system   and   shall   perform   such    duties    in   connection    therewith 
as    are    assigned   him   by    the    chief  justice. 

The    chief  judge    of  The   P.ppellate    Court    shall   assist    the 
chief  justice    in   the   administration   of  The   Appellate    Court. 
The   chief  judge    of  The   District    Court   shall   assist    the    chief 
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judge    of   The    Superior    Court    in    the    administration    of   The 
District    Court. 


.-S^^  Lion    b  ,0  /T"  R  vie-  Mo.kinq   Po  id  e 


r.      <-^'? 


The   Supreme    Court    by    vule    and   the    General   Assembly    by    law 
shall    Jiave    concurrent   power   to   prescribe   regulations :       (1)      gov- 
erning  practice    and  procedure    ir.   all    co^trtSj     (2)    gover-ning 
the    admission    of  persons    to   practice    before    the    courts    of   the 
State    and   the    discipline    of  persons    admivted 3      and.    (3)    govern- 
ing   administration    of   the    courts ,    officers    of   the    Qudicial 
department   and   officers    of   the    executive    department    to    the 
extent    that    their   duties    directly    relate    to    the    enforcement 
of  judicial    orders.       In    the    event   a  rule    and   a   provisioji    of 
an    act    of   the    General   Ass embly    conflict    in    a    regulation    of  any 
of   the    three    foregoing    clas ses ^    the   v  ulc 3    if   adopved   or    re- 
adopted  after    the    enactment    of   the    statutory    provision^    shall 
be  paramount   over    the   prior   statutory   provision    to    the    extent 
of   the    conflict . 

"Rule"   as    used   in    this    Article   means    a    rule    adopted   by 
The   Supreme    Court. 

^  TC'^^^&e-irtijm    5 .  Ojg:^  SelectioJi    of  Judges. 

■^jiLfcrgT;  Eligibility .       (Alternate  No.  1  —  adopted  by 

jlii 

CommioSionD 


To   be    eligible    for   nomination   and  appointment   to 


the    office    of  judge^    a   person    shall,  nave    been   a  w.ember   of  the 
bar   of  the   State   for   no   fewer    than   five    years    next   prior   to   his 
nomination. 


0~-tr—^ — i^^'*^**^ 


t/} 


/V^ 


G 


^^.'■^ 


it^   skai^ir'ix^  divided   by    law   into    a^rcuits   of  The 

Su^JLSM^—G^m'lr'and   ^ntc~^rh^xratts    of  The   Appellate    Court.]    To 

he   eligible   for>   nomination   and  appointmeyit    to   The   Supreme 

Court   or    to   The   Appellate    Courts    a  person   shall    reside    in   the 

circuit   where    the    vacancy    exists. 

To   he   eligible    for   nomination   and  appointment    to   The 

r 
Superior   Courts    a   person   shall   he    a   resident   of^i  or   shall 

have    his   principal    office    for   the   practice    of   law    im,    the 
county   where    the    vacancy    exists.       To   be    eligible    for   nomina- 
tion  and  appointment   to    The   District    Courts    a  person   shall 
be   a   resident   of   the    district   where    the    vacancy    exists. 

S..-&-STiyTr     Eligibility ."^    (Alternate  No.  2.) 

To   be    eligible    for   nomination   and   appointment    to    the 
office    of  judge t    a   person   shall   have   been   a   member   of  the 
bar   of  the   State   for   no   fewer   than   five   years    next   prior   to 
his    nomination.  \ 

To   be   elicible    for   nomination   and  appointment    to   The 
Superior   Courts    a   person   shall   be   a   resident   of^for   shall      ""^ 
have    his   principal    office    for   the   practice    of   law   vn^Xbhe 
county   where    the    vacancy    exists.       To   he    eligible   for   nomi- 
nation  and  appointment    to    The    District    Courts    a  person   shall 
be    a   resident   of   the   district   where    the    vacancy    exists, 
y    X'^  ^J^,0  8.01-r    Eligibility .      (Alternate  No.  3.) 

To  be  eligible  for  nomination  and  appointment  to  the 
office  of  judge^  a  person  shall  have  been  a  member  of  the 
bar   of  the  State    for   no    fewer   than   five   years    next   prior    to 

his   nomination,  \ 
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The   State    shall    he    divided  by    law   into   circuits    of  The 
Supreme    Court    and   into    circuits    of  The    Appellate    Court,       To 
he    eligible    for   nomi't.atioyi   and  appointnTcnt    to   The   Supreme 
Court    or    to    The   Appellate    Courts    a   person    shall    reside    in    the 
circuit   where    the    vaco.noy    exists. 

To    he    elicible    for   nomination    and   appointment    to    The 
Superior    Court    or    to    The    District    Court,    a   persci   shall    be 
a   resident    of   the    county    or    district ,    respectively ,    where 
the    vacancy    exists. 

6,08.01.      Elirihility .       (Alternate  No.  k.) 

To    be    eligible    for   nomination    and.    appoiyitment    to 
the    office    of  judge,       a  person   shell   have   been   a   member   of  the 
bar   of   the   State    for   no   fewer    than   five    years    next   prior   to 
his    nomination. 

The   State    shall   he    divided  by    law    into    circuits    of  The 
Supreme    Courv    and   into    circuits    of  The    Appellate    Court.       To 
be    eligible    for    nomination    and   appointment    to    The    Supreme 
Court    or    to    The   A.ppellate    Courts    a   person    shall    residue    in,    or 
have    his    principal    office    for    the   practice    of    law    in,    the    circuit 
where    the    vacancy    exists. 

To   be    eligible    for   nomination    and.   appointment    to    The 
Superior   Court,    a  person   shall   be    a   resident   of,    or   shall 
have    his   principal   office    for    the   practice    of   law   in,    the 
county    where    the    vacancy    exists.       To    be    eligible    for   nomination 
and  apx^ointment    to    The    District    Court,    a  person    shall   be   a 
resident   of   the    district   where    the    vacancy    exists. 
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-6. 087-9-^^     Nomination   and  Appointment.      A    vacancy    in 
the    office    of  judge    shall    he    filled   by    the    governor   fro.n    a 
list   of  no   fewer    than    two    nor  more    than   five    eligible   persons 
nominated  by    a   judicial   nominating    commission.      The    commission 
shall   make    the    nom.inations    for   a   vajancy   not   more    than    30    days 
prior    to    nor  mom    than    60    days    after   the    vacancy    occurs.      If 
the    governor   fails    to   m.ake    the    appointment   within    60    days    of 
being    advised   of   the    list    of  nom.ineeSj    the   governor ' s    vower    to 
make    the    appointment   shall    cease    and   the    chief  justice    of  The 
Supreme    Court   shall   appoint   one    of   the    nominees . 
/^  ^-^-r-dS-rdST     Appellate    Courts    Nominating    Comm.issicn.      Nomi- 
nations   for   vacancies    on    The   Supreme    Cow^t    and   on   The   Appel- 
late   Court   shall   be   made    by    the   Appellate    Courts    Nominating 
Commission,       The    commission   shall   be    composed   of  six    lay   persons ^ 
six    lawyers      and    the    chief  justice    of  Tha   Supreme    Court  *      The 
terms    of  the    non- judicial   members    snail   be    four   years. 

6.08.04.    Trial    Courts    Nominating    Commissions .       Nomina- 
tions   for   vacancies    on   The   Superior   Court   and   on   The    District 
Court   shall   be   made    by    a    trial    courts    nominating    commission. 
The    number   of   trial    courts    nominating    commissions    shall   be 
provided  by    law.       Each    commission   shall   make    nominations    for 
vacancies    in    the    office    of  Superior    Court   judge    in   one   or  more 
counties y    or   for   vacancies    in    the    office    of  District    Court   judge 
in   one    or  more    districts ^    or   bothj    as   provided  by    law.      Each 
com.mission   shall    have    no    fewer   than   five    members    and   shall 
be    composed   of  an   equal   number   of   lay    and    lawyer   members ^    and 
a  judg^    who   shall   be   s'el'ected   in   accordance'  with    law.      The    terms 

of  the   miembers    shall   be   provided   by    law. 
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Laioyer  Members    of  Nominating    Commissions .      Lawyer 
members    of  the    Appellate    Courts    iJominating    Commission   skull 
be   elected  by    lawyers    throughout    the   State.       Lawyer  members    of 
eaah    trial    courts    nominating    commission   shall   be    elected  by 
the    lawyers    of   the    area   for  which    such    conmission    is    established, 
Elections    for    lawyer  memberc    of  nominating    cciimissions ^    includ- 
ing   the   qualifications    of   lawyer  m.embers    and.    of   their   electors ^ 

shall,  be   governed  exclttsivel-y    by    rule. 

/   I  % 
1  y  I  .-Srr&S.  0-&,      Lay   Members    of  Nominating    Commissions .      Lay 

members    of  the   Appellate    Courts    Nominating    Commission   shall 
be   appointed  by    the    governor   from,    the   voters    of 

the   State.       Lay   mem.bers    of  each    trial    courts    nominating    commis- 
sion  shall   be    appointed   by    the   governor   from    the 

voters    of   the   area   for   which    such    comm,issicn   is    established. 

/  ^  Q      _^ .        ,     ,         .    . 

•^  -  ^  ~-S-r6 8 .  07 .       Rules    Govsrmng   Nomixnatzng    Commzssvons .       A 

nominating    commission   m,ay    act    only    on    the    concurrence    of  a 

majority    of  its   -ewMS^^nz^membersh^hf-^     Each    commission   shall    elect 

one    of  its    m.embers    as    chairman.      A    non- judicial  member   of  a 

commission  may    not    hold  any    state    or    local   public    office    of 

profit   or   office    in   a   political   party   while    a  m.ember   of  a 

commission   and  for   six  momhs    thereafter.       The   m.embers    of  a 

commission   shall   receive    no    compensation   for    their   services . 


-j^V  .ggg-^jjZJi^-^rt^^^  Term   of  Office    of  Judges. 

At    the   next   general   election   following    the    expiration    of 
two   years    from    the    date    of  appointmer.t^    and   every    ten  years 
thereafter   so    long   as    he   retains    his    office,    each   judge    shall 
be   subject    to   approval   or   rejection   by    the    electorate .      Each 
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justice    of  The   Supreme    Court   and   each   judge    of  The   Appellate 
Court   ahall   he   subject    to   approval    or   rejection   by    the 
electorate    of   the    entire   State.      Each   judge    of  The   Superior 
Court    and   of  The    District    Court   shall   be    subject    to   approval 
or   rejection   by    the    electorate,    respectively ^    of   the    county 
or   district   for   h^hich    the    office    then   exists.      Provision  may 
be   made    exclusively   by    fule    for    the    takiv.g   of  a  poll    of  the 
lawyers    of   the    area   in   which    the   judge    is    required   to   stand 
for   election   as    to   whether   he    should  be    retained  in   office   for 
a   full   or   additional    term    and  for  publication   of   the    results 
thereof.       In    the    event   of  the    rejection   of  any   judge   by    the 
electorate,    the    office    sJiall   be    vacant. 


A^ 


P) 


S' 


% 


Sectioji-^^-r^t9-.      Retirement   of  Judges. 

Each   judge    shall    retire    at    the    age    of    70.       The    chief 
justice    of  The    Supreme    Court,    with    the    approval    of  a  majority 
of  the  members    of   that    court,    may    authorize    retired  judges 
temporarily    to   perform   judicial    duties    in   any    court. 

Section    i~rir3rr      Compensation    of  Judges. 

Each    judge    shall   be    compensated,   for    his    judicial    service 
solely   by    the   State.       The    salary    of  a   judge    shall    not   be 
reduced   during   his    continuance    in   office.      Any   provision   for   the 
payment   of  a  pension    to    a   retired  judge    or   liis    surviving   spouse, 
in   effect    during   his    continuance    in   office,    shall   not   be   re- 
duced.      The   same    compensation,    including    any   pension   based 
upon    length    of  service,    shall   be   paid   to    all   judges    of  the 
same    court,    except    that    a   uniform   reduction   in   compensation    of 
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judges    of  the    same    court   may    be   made    applioable    to   all 
judges    thereof  appointed   after   the   effective    date    of   the   re- 

J)  '       No   judge    during   his    continuance    in   office    shall    engage    in 
the   practice    of    law ^    run   for   elective    office    other   than    the 
judicial   office    he    then   holds,    or  make    any    contribution    to    or 
hold  any    office    in   a  political  party    or   organization,    or    take 
part    in   any   partisan   political   oam.paign,    or   receive,    except 
as   provided   herein,    any    remuneration   for   his    judicial   service. 
No   retired  judge    while    engaging   in   such   activities    shall   be 
paid  any   pension   for   his    judicial   service. 

Section   5.12.      Removal    of  Judges. 

The   Suprem.e    Court   shall   have   power   to   remove   any    judge 
from    office    upon   a   finding ,    after  hearing ,    of  misconduct   in 
office    or  persistent   failure    to   perform    the    duties    of  his 
office,    or   to    retire    any    judge    upon   a   finding,    after   hearing, 
of  disability    seriously    interfering   with    the   performance    of 
his    duties,    which   is,    or   is    likely    to   become,    of  a  permanent 
character .      A   justice    shall   not   sit   in   any    hearing    involving 
his    own   removal    or   retirement .      Implementation   and   enforce- 
ment  of  this    section  may    be    by    rule    or    order   of  The   Supreme 
Court   exclusively .      A   judge      retired   under    this    section   shall 
have    the    rights    and  privileges   provided  by    law.      A   judge    re- 
moved  under   this    section,    and  his    surviving    spouse,    shall 
have    the   rights    and  privileges    aaaming   from   his   judicial 
service    only    to    the   extent  provided  by    the   order   of  removal. 
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Section    5,12,       Clerks    of  Couvt. 

The    chief  justice    of  The   Supreme    Court   and   the    chief  judges 
of  the   Appellate,    Superior   and  District    courts    shall    each 
appoifit   a   chief  clerk    of   their   respective    courts    who    shall 
serve    at    the    pleasure    of   the    appointing   judge. 

There    shall   be    a   chief  deputy    clerk   of  The   Superior   Court 
in   each   county    and   of  The    district    Court    in   each    district.       Their 
appointment   and   terms    shall   be   governed   exclusively    by    rule. 

III.   SECTION-BY-SECTION  ANALYSIS 

Section    5,01.       The   Judicial   Povier.       The   judicial   power 
of  the   State    is    vested,   exclusively    in   a   unified  judicial 
system   composed   of  The    Supreme    Court,    The   Appellate    Court, 
The   Superior   Court   and  The   District   Court. 

COMMENT : 

The  proposal  for  a  unified  judicial  system  v;ould  for  the  first 
time  bring  all  of  the  courts  of  the  State  into  one  system.   It  is 
to  be  the  responsibility  of  the  State  to  maintain  and  support  this 
system.   The  system  would  be  under  the  administrative  control  of 
The  Supreme  Court  and  its  chief  justice.   At  the  present  time, 
particularly  at  the  level  of  trial  magistrate  courts,  the  responsi- 
bility for  salaries  of  the  Judges  and  the  staff  and  for  the  quarters 
is  an  extremely  complicated  combination  of  divided  s'tate  and  local 
responsibility.   Even  at  the  level  of  the  present  circuit  courts, 
there  is  a  practice  of  local  supplementation  of  Judicial  salaries 
which  precludes  uniformity.   The  local  disparities  become  even 
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greater  when  the  staffs  are  considered.   With  centralized  control 
under  a  unified  system,  a  more  equitable  result,  based  on  uniform 
criteria,  should  be  achieved,  and  the  division  of  responsibility 
eliminated.   This  was  one  of  the  strongest  recommendations  to  the 
Commission  by  the  Maryland  State  Bar  Association's  special  committee 
appointed  to  work  v/lth  the  Commission. 

The  proposed  structure  has  four  levels:   a  highest  court,  an 
intermediate  appellate  court,  a  trial  court  of  general  Jurisdiction 
and  a  trial  court  of  limited  jurisdiction.   The  two  trial  courts 
will  each  be  a  single,  statewide  court,  divided  into  various 
divisions . 

The  Supreme  Court  v/ill  be  comparable  to  the  present  Court  of 
Appeals.   The  Appellate  Court  is  comparable  to  the  intermediate 
court  which  has  been  created  pursuant  to  a  constitutional  am.endment 
adopted  at  the  I966  general  election.   The  function  of  a  court  at 
this  level  is  to  filter  the  number  of  cases  which  would  otherwise 
be  appealed  to  The  Supreme  Court  in  a  three-tier  structure.   A 
court  at  this  level  has  become  necessary  by  reason  of  the  large 
increase  in  the  number  of  appeals,  particularly  in  criminal  cases. 

The  Superior  Court  is  the  equivalent  of  a  consolidation  into 
one  statewide  court  of  all  the  present  circuit  courts  of  the  counties 
and  all  of  the  courts  which  constitute  the  Supreme  Bench  of  Baltimore 
City.   At  the  present  time  there  are  three  separate  courts  in 
Baltimore  City  exercising  general  jurisdiction  in  civil  lav;  cases, 
two  separate  courts  exercising- general  jurisdiction  in.  equity  cases, 
and  a  third  court  exercising  general  jurisdiction  in  criminal  cases. 
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The  Judges  at  this  level  in  Baltimore  City  also  comprise  a  seventh 
court  known  as  the  Supreme  Bench  of  Baltimore  City  which  has  very 
limited  jurisdiction.   The  effect  of  the  present  proposal  is  to 
abolish  these  separate  courts  and  to  consolidate  them  with  the 
circuit  courts  of  the  counties  in  a  single,  statewide  court. 

The  District  Court  is  the  court  at  the  level  of  the  trial 
magistrate  system,  of  the  people's  courts  in  certain  counties, 
and  of  the  People's  Court  and  Municipal  Court  in  Baltimore  City. 
Under  the  proposal  all  these  courts  will  be  abolished  and  juris- 
diction at  this  level  will  be  exercised  by  full-time  judges,  who 
will  be  attorneys  and  have  tenure.   The  District  Court  is,  in  all 
material  respects,  consistent  with  the  proposal  overwhelmingly 
endorsed  by  the  Maryland  State  Bar  Association  at  its  I966  annual 
meeting  and  v;ith  recommendations  of  the  Maryland  Judicial  Conference 
of  Judges  of  Courts  of  Limited  Jurisdiction. 

The  present  orphans'  court  jurisdiction  which  includes  the 
supervision  of  the  administration  of  estates  and  of  guardianships 
will,  under  the  Commission's  proposal,  be  vested  in  The  Superloi' 
Court.   Presently_,  judges  of  orphans'  courts  are  not  required  to  be 
attorneys  and  often  are  not.   Many  of  the  duties  of  these  courts 
are  ministerial.   Because  of  limited  jurisdiction,  they  often 
cannot  deal  with  many  of  the  problems  vrhich  arise  in  cases  before 
them.   The  Commission's  proposal  recognizes  the  importance  of  the 
matters  dealt  with  by  orphans'  courts  and  recommends  they  be  handled 
in  the  same  manner  as  other  complicated  legal  issues. 
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The  exclusive  vesting  of  judicial  pov/er  in  the  four  courts 
is  not  intended  to  limit  the  conferral  by  law  of  quasi-judicial 
functions  on  administrative  agencies. 

Finding  satisfactory  names  for  the  four  courts  was  difficult 
for  the  Commission.   It  attempted  to  use  names  which  v.'ould  be 
descriptive  of  the  function  of  the  court, 

Seotion    5.02.       The    Suvreme    Court. 

I      ■-         ■  ■  I.  ■   - 

5.02.01.      Jurisdiction.       The   Supreme    Court   shall 
be    the    highest    court   of   the    State    and   shall   have    the   juris- 
diction provided  by    law. 

COMMENT : 

The  jurisdiction  of  The  Supreme  Court  is  to  be  as  provided  by 
law.   The  Commission  had  first  considered  recommerding  that  the 
court's  jurisdiction  be  only  appellate.   However,  the  Commission 
proposes  that  original  jurisdiction  over  reapportionment  and  other 
special  cases  be  placed  in  this  court,  and  the  General  Assembly  may 


want  to  give  it  original  jurisdiction  in  other  special  m.atters.   In 
any  event,  the  power  to  remove  judges,  given  to  The  Supremo  Court 
in  section  5.12,  may  be  an  exercise  of  original  jurisdiction.   Since 
the  jurisdiction  is  flexible,  it  was  considered  necessary  to  insert 
a  statement  that  The  Supreme  Court  be  the  highest  court  of  the  State, 
so  that  the  structure  could  not  be  inverted  and  provision  made  by 
law  for  appeals  from  The  Supreme  Court  to  The  Appellate  Court. 
Some  criticism  of  the  recommendation  that  jurisdiction  be 
provided  by  law  has  been  made  on  the  ground  that  it  would  allow 
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the  General  Assembly  to  strip  The  Supreme  Court  of  jurisdiction  in 
all  cases,  except  in  one  insignificant  area.   The  Commission  does 
not  think  this  is  a  significant  danger.   The  present  Constitution 
(Art.  M,  sec.  14)  simply  provides  that  the  jurisdiction  of  the 
Court  of  Appeals  shall  be  "as  prescribed  by  law."   In  any  event, 
to  prevent  a  divesting  of  jurisdiction  the  constitution  would  have 
to  include  a  conferral  of  appellate  jurisdiction  in  enumerated  cases 
Such  an  enumeration  creates  greater  difficulty  than  the  problem  it 
seeks  to  cure. 

5.02.02.       Composition.      The    Supreme    Court 
shall   be    composed  of  seven   Justices .       Five   justices 
shall    constitute    a   quorum,    and   the    concurrence    of 
four   shall    be    necessary    for   the    decision   of  a   case. 

COMMENT ; 

Having  The  Supreme  Court  composed  of  seven  members  carries 
forward  the  present  size  of  the  Court  of  Appeals.   A  specific 
number  is  set  in  the  constitution  to  prevent  "packing."  A  quorum 
of  five,  with  the  concurrence  of  four  necessary  for  a  decision, 
means  that  a  majority  of  the  entire  court  will  be  needed  to  decide 
any  case.   It  is  not  contemplated  that  a  panel  system  would  be 
used,  but  rather  that  the  tradition  of  argument  before  the  full 
court,  which  prevailed  before  the  present  five-member  panel  plan, 
will  be  restored. 

The  Commission's  research  indicates  that  an  express  provision 
for  the  issuance  of  writs  in  aid  of  the  c cart's  jurisdiction  is 
unnecessary  since  the  power  is  inherent  in  the  court. 
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5.02.03,       The    Chief  Justice.      The    aovevnor 
shall    designate    one    of   the   justices    of  The   Supreme    Court 
to   serve    as    chief  justice    for    the   balance    of  his    service 
on    the    court   or   until   he    resigns    the    office    of  chief 
justice .       During   a   vacancy    in    the    office    of  chief 
justice y    or   during   a  period  when    the    chief  justice    is 
unable    to    serve    as    determined  by    The   Supreme    Courts    all 
powers    and   duties    of  the    office    of  chief  justice    shall 
devolve    upon    the    associate   justice    senior   in   service 
on   The   Supreme    Court. 

COMMENT: 

Since  powers  and  duties  are  vested  in  the  office  of  chief 
justice,  it  seems  necessary  to  make  specific  provisions  for  the 
devolution  of  these  functions  in  case  of  vacancy  or  incapacity. 
The  question  of  incapacity  is  to  be  determined  by  the  majority 
of  the  justices  of  The  Supreme  Court. 

Section   5.02.      The   Appellate    Court. 

5. OS. 01.      Jurisdiction.       The   Appellate    Court 
shall   have    the   jurisdiction  prov>ided  by    law. 

COMMENT: 

This  section,  like  the  constitutional  amendm.ent  adopted  at  the 
1966  general  election,  merely  authorizes  the  General  Assembly  to 
confer  jurisdiction  on  the  court.   It  is  anticipated  that  the 
General  Assembly  will  initially  confer  the  same  jurisdiction  on 
this  court  as  is  provided  for  the  new  Court  of  Special  Appeals. 
However,  the  jurisdiction  could  readily  be  changed  by  law. 
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5.03.02.       Composition.       The   Appellate    Court 
shall   be    composed   of  no   fewer   than   five   c'udgesj    as   pro- 
,  ^  vided  by    law.       The   Appellate    Court   may    sit    in  panels    of 

r-y 

•  '  jv   '<^o   fewer   than    three   judgeSj    as   provided  exclusively   by 
.^  V'ule . 

COMMENT: 

The  initial  composition  of  The  Appellate  Court  at  five  judges 
is  the  same  as  that  of  the  Court  of  Special  Appeals.   The  number  of 
judges  can  be  increased  by  lav;. 

The  provision  for  use  of  panels  is  permissive.   If  panels 
are  not  used  ,  a  majority  of  the  entire  court  would  be  needed  for 
decision.   Since  panels,  however,  are  expressly  permitted  without 
qualification  as  to  the  number  needed  for  a  decision  by  a  panel, 
a  majority  of  a  panel  can  render  a  final  judgment.   The  provision 
for  a  panel  means  not  only  that  as  few  as  three  judges  may  sit  in 
any  case  at  any  time,  but  also  that  the  court  may  be  divided  on  a 
regular  basis  into  panels  which  serve  specific  geographic  areas, 
or  which  hear  cases  of  specific  subject  matters. 

Whether,  and  to  what  extent,  panels  v/ill  be  created  is  to 
be  determined  exclusively  by  rule  of  The  Supreme  Court.   This  pro- 
posal concerning  panels  stems  from  the  Commission's  general  approach 
of  leaving  matters  of  internal  administration  to  the  rule-making 
power  of  The  Supreme  Court. 

Section    5.04.       The    Superior    Court. 

5.04.01.      Jurisdiction.       The   Superior   Court   shall 
have    original   jurisdiction   in   all   judicial   proceedings ^ 

-18- 


except    as    otherwise   provided  by    this    Constitution   or 
by    law^and   shall    have    such    other   jurisdiction   as    is 
provided  by    laio ,      Jurisdiction   of  The   Superior   Court 
shall   be    uniform    throughout    the   State, 

COMMENT ; 

The  Superior  Court  is  the  repository  of  general  Jurisdiction 
in  all  "judicial  proceedings,"  which  include  not  only  cases  and 
controversies,  but  also  present  orphans'  court  proceedings.   It  is 
necessary  to  except  jurisdiction  "as  otherwise  provided  by  this 
Constitution  or  by  law"  to  account  for  the  original  jurisdiction 
of  The  Supreme  Court  in  reapportionment  and  removal  cases  and  so 
that  the  General  Assembly  may  confer  original  jurisdiction  in 
specified  types  of  cases  on  The  District  Court.   It  is  also  necessary 
to  provide  for  "such  other  jurisdiction  as  is  provided  by  lav;"  since 
The  Superior  Court  v/ill  undoubtedly  be  vested  by  law  with  juris- 
diction in  cases  which  are  not  an  exercise  of  original  jurisdiction, 
e.g.,  appeals  from  The  District  Court  and  appeals  from  certain 
administrative  agencies.   In  addition,  it  is  unclear  if  the  pov/er 
to  review  and  revise  criminal  sentences,  which  may  be  placed  in  The 
Superior  Court,  is  an  exercise  of  original  jurisdiction. 

The  requirement  of  uniform  Jurisdiction  supplements  a  similar 
provision  for  The  District  Court,  discussed  infra. 

5.04.02.       Composition.       The   Superior   Court   shall 
be    composed   of   the    number   of  judges   provided  by    law   which 
shall   be    allocated  among    the    counties    by    law.      There    shall 
be    at    least    one   Superior   Court   judge    resident   in   each    county. 
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COMMENT: 

The  number  of  judges  for  The  Superior  Court  would  be  deter- 
mined by  law.   The  Commission  considered  and  rejected  a  suggestion 
which  would  limit  the  power  of  the  General  Assembly  to  create 
additional  judgeships  to  instances  v/here  this  is  recommended  by 
The  Supreme  Court  or  by  a  judicial  council.   It  was  believed  that 
the  creation  of  a  unified,  statewide  court  system,  with  the  power 
to  adopt  its  ovm  rules  of  administration,  and  the  regular  reappor- 
tionment of  the  General  Assembly,  dictated  against  such  a  substantial 
change,  and  that  the  new  system  should  be  given  an  opportunity  to 
function  to  determine  if  there  v/ould  be  any  problems  of  consti- 
tutional magnitude. 

This  section  requires  that  thsre  be  at  least  one  resident 
judge  of  The  Superior  Court  in  each  county.   This  provision  was 
strongly  urged  by  the  Marj;  land  State  Bar  Association  committee  and 
represents  the  culmination  of  a  step-by-step  process  in  Maryland 
which  has  resulted  in  a  resident  judge  of  the  present  circuit 
court;  in  each  county.   Each  judgeship  in  The  Superior  Court  will 
be  allocated  to  a  particular  county,  in  order  to  determine  eligi- 
bility for  nomination  and  appointment  (section  5.08.01)  and  the 
area  from  which  the  judicial  candidate  stands  for  election 
(section  5.09),   Under  s.ection  5.13  there  will  be  a  chief  deputy 
clerk  of  The  Superior  Court  in  each  county.   Thus,  in  many  respects. 
The  Superior  Court  will  be  very  similar  to  today's  circuit  courts 
in  the  counties. 
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Section    5»0S.       The    District    Court. 

5,05.01.      Jurisdiction.       The    District    Court 
shall    have    the    original   jurisdiction  provided  by    law. 
Jurisdiction   of  The    District    Court   shall   he    uniform 
throughout    the   State. 

COMMENT: 

Jurisdiction  of  The  District  Court,  both  exclusive  and 
concurrent,  will  be  as  provided  by  lav/.   It  is  contemplated  that 
this  jurisdiction  will  initially  be  very  similar  to  that  now  con- 
ferred on  the  trial  magistrates  and  people's  courts,  unless  present 
orphans'  court  jurisdiction,  or  some  portion  thereof,  should  be 
conferred  on  The  District  Court. 

The  requirement  of  uniformity  of  jurisdiction  is  new.   At  the 
present  time,  particularly  in  the  area  of  civil  jurisdiction,  the 
dollar  amount  which  may  be  claimed  in  cases  tried  before  trial 
magistrates  or  people's  court  judges  varies  widely.   Since  the 
proposed  court  will  be  a  unified  one,  the  jurisdiction  should  be 
uniform.   The  Commission  considered  proposing  that  only  exclusive 
jurisdiction  be  uniform,  so  that  the  General  Assembly  could  make 
local  variations  in  that  jurisdiction  which  v;ould  be  concurrent 
with  The  Superior  Court,  on  the  theory  that  a  higher  jurisdictional 
amount  might  be  desirable  in  metropolitan  areas.   This  proposal 
failed  by  a  vote  of  9  for,  10  against.   Arguments  advanced  in 
support  of  the  majority  position  were  that  a  number  of  judges  of 
courts  of  limited  jurisdiction  saw  no  basis  for  the  distinction 
and  that,  since  litigants  will  have  the  option  of  using  The 
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District  Court  or  The  Superior  Court  where  jurisdiction  is  con- 
current, the  sar.ie  result  can  be  achieved  by  setting  a  uniform  high 
limit  on  concurrent  jurisdiction, 

6.05.02.       Conposition.       The    District    Court 
shall   be    composed   of   the   number   of  judges   provided  by 
law.       The   State   shall   be   divided  by    law   into    districts . 
Each   district   shall    be    composed   of  one    or  more    entire 
and   contiguous    counties .      There   shall   be   at    least   one 
district    Court   judge    resident    in   each    district . 

COMMENT ; 

As  in  the  case  of  The  Superior  Court  the  number  of  judges  is 
to  be  determined  by  law.   The  composition  of  this  court  is  not _ 
oriented  to  the  counties,  but  to  districts  to  be  created  by  law. 
The  Maryland  State  Bar  Association  study  concluded  that  there  may 
not  be  sufficient  judicial  business  at  this  level  to  justify  a  full- 
time  judge  in  each  county,  and  that  it  may  be  necessary  to  combine 
counties  in  some  areas  in  the  formation  of  districts.   Since  there 
is  some  question  of  the  necessity  or  desirability  of  having  a 
district  judge  in  each  county,  at  least  initially,  the  Commission 
did  not  consider  it  advisable  x,o   require  constitutionally  that 
there  be  a  district  judge  resident  in  each  county.   Rather,  the 
matter  should  be  left  to  the  General  Assembly  which  is  better  able 
to  reflect  the  various  policy  considerations  bearing  on  the  formation 
of  districts  from  time  to  time.   Each  district,  however,  is 
guaranteed  at  least  one  resident  judge. 
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5.05.03.       Commissioners .      There   may   be 
Qommissioners    of  The    District   Court   in    the   number   and 
with    the   qualifications   provided   exclusively    by    rule. 
Commissioners    in   a   district   shall   be    appointed  by    and 
serve    at    the   pleasure    of  that   judge    of  The    District 
Court   who   shall   be    designated  exclusively   by    rule    to 
appoint    commissioners    therein.       Commissioners   may    only 
exercise    such   powers   with    respect    to   arrest,    bail^ 
collateral    and   incarceration  pending    hearing,  and   only 
as   may   he   prescribed   exclusively    by    rule. 

COMMENT: 

This  p?.-'ovision  for  cormnlss loners  recognizes  the  need  for  such 
officers  to  supplement  the  powers  of  judges  of  the  Superior  and 
District  courts  to  issue  arrest  warrants  and  take  other  action 
pending  grand  jury  or  court  action.   In  some  areas  there  raay  be  enough 
Judges  of  The  District  Court  and  of  The  Superior  Court  so  that  there 
will  be  no  difficulty  in  quickly  dealing  with  these  matters.   How- 
ever, since  these  functions  must  be  performed  at  any  time,  it  is 
necessary  that  there  bo  minor  judicial  officers  to  serve  sections 
of  the  State  in  which  there  may  be  a  relatively  fev.f,  or  just  one 
district  judge.   Constitutional  authorization  for  these  officers  was 
thought  necessary  since  the  functions  may  well  be  considered  judicial, 
and  all  judicial  power  is  covered  by  the  proposed  judiciary  article. 

The  number  and  qualification  of  commissioners  will  be  determined 
by  rule.   The  Commission  was  hesitant  to  require  constitutionally 
that  commissioners  be  members  of  the  bar,  although  such  a  requirement 
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might  be  thought  desirable.  However,  there  may  be  areas  of  the 
State  in  which  a  sufficient  number  of  commissioners  could  not  be 
obtained  from  among  the  members  of  the  bar.   Leaving  the  qualifi- 
cations to  rule  allows  The  Supreme  Court  to  determine  when  it  is 
appropriate  to  require  all  commissioners  to  be  attorneys.   Similarly, 
the  number  of  commissioners  will  be  determined  in  relation  to  the 
number  of  hearings  involved  and  the  number  of  other  judges,  par- 
ticularly district  court  judges,  who  are  available  in  the  particular 
locality.   The  rule  provision  permits  flexibility  in  this 
determination. 

The  conmiis  si  oners  are  to  be  appointed  by  a  judge  of  The 
District  Court,  since  the  commissioners  will  work  directly  under 
the  supervision  of  judges  of  The  District  Court.   The  determination 
of  which  district  court  judge  will  make  commissioner  appointments 
in  a  given  area  is  to  be  m.ade  by  rule.   Since  the  districts  are 
created  and  can  be  changed  by  law,  this  will  give  flexibility.   It 
is  a  matter  of  internal  administration. 

Restricting  the  commissioners*  power  to  arrest  warrants,  bail 
and  related  matters  is  a  deliberate  limitation  of  their  powers. 
Some  suggestions  were  made  that  the  commissioners  should  be  empowered 
to  hold  preliminary  hearings  (l..e. ,  to  determine  if  there  is 
sufficient  evidence  against  an  arrested  person  to  hold  him  for  a 
trial)  and  to  issue  search  warrants.   It  was  believed  by  the 
Commission  and  those  who  consulted  with  it  that  these  functions  are 
of  so  serious  a  nature  that  they  are  best  left  to  the  judiciary. 

The  express  statement  that  commissioners  exercise  their 
functions  "as  may  be  prescribed  exclusively  by  rule"  is  inserted 
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out  of  an  abundance  of  caution  to  preclude  any  contention  to  the 
contrary. 

Section    5.06.       Adminis  tyygtion. 

The    chief  justice    of  The   Supreme    Court   shall 
he    tlie    administrative    head  of  the   judicial    system.      He 
shall   have    the   power    to    assign   any   judge    to.    sit    teruporarily 
in   any    court. 

The    chief  justice    of  The   Supreme    Court   shall 
designate    one   Appellate    Court   judge^    one   Superior   Court 
judge    and   one    District    Court   judge    as    chief  judges    of 
their   respective    courts.       Each    shall   serve    as    chief  judge 
at    the   pleasure    of   the    chief  justice. 

The    chief  judge    of  The   Superior    Court   shall 
assist    the    chief  justice   in    the    administration   of   the 
judicial    system   and  shall   perform  such    duties    in 
connection    therewith    as    are    assigned  him   by    the    chief 
justice. 

The    chief  judge    of  The   Appellate    Court   shall 
assist    the    chief  justice    in    the    administration   of  The 
Appellate    Court.      The    chief  judge    of  The    District    Court 
shall   assist    the    chief  judge   of  The    Superior   Court    in 
the    administration   of  The   District    Court. 

Section    S.C7.      Rule-Making   Power, 

The   Supreme    Court   by   rule    and   the   General 
Assembly   by    law   shall   have   concurrent   power    to  prescribe 
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regulations :       (1)    governing   practice   and  procedure 

in   all    courts,     (2)    governing    the   admission   of  persons 

to   practice   before    the   courts    of  the   State   and   the 

discipline    of  persons    admitted,    and    (2)    governing 

administration   of  the   courts,    officers   of  the   judicial 

department    and  officers    of   the    executive    department 

to    the    extent    that    their   duties    directly    relate    to    the 

enforcement   of  judicial   orders.      In   the   event   a  rule 

and  a  provision   of  an   act   of  the    General  Assembly    con-  S^^ 

flict    in   a   regulatic'n   of  any    of  the    three   foregoing 

classes,    the    rule,    if  adopted   or   readopted  after    the 

enactment    of  the    statutory   provision,    shall   be   paramount 

over   the   prior   statutory   provision    to    the   extent   of   the 

conflict, 

"Rule"   as    used  in    this   Article   means    a   rule 
adopted  by    The   Supreme    Court, 

COMMENT; 

These  two  sections  are  the  heart  of  the  Internal  functioning 
of  the  judicial  system.   The  povrer  which  may  be  exercised  thereunder 
is  intentionally  very  broad. 

The  chief  justice  is  the  administrative  head  of  the  unified 
judicial  system.   The  Commission  has  been  advised  that,  although 
the  present  Constitution  (Article  4,  section  18a)  contains  words 
of  similar  import,  there  has  in  the  past  been  some  question  as  to 
the  extent  of  power  intended  to  be  conferred.   However,  after 
extensive  consultation  with  persons  who  have  been  directly  involved 
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in  the  problems  of  judicial  administration  in  Maryland  for  a  number 
of  years,  the  Ccm.mission  is  satisfied  that  making  the  chief  justice 
the  administrative  head  of  the  courts  and  for  the  first  time  giving 
administrative  rule-making  power  to  the  highest  court  villi   give  the 
jj  chief  justice  the  tools  needed  for  effective  judicial  administration. 
Although  there  may  be  som.e  "gray  area"  in  delineating  between  what 
the  chief  justice  can  do  as  administrative  head,  and  what  will  re- 
quire the  concurrence  of  a  majority  of  The  Supreme  Court  for  the 
adoption  of  a  rule,  it  is  believed  the  problem,  is  more  theoretical 
than  practical.   In  cases  where  the  chief  justice  has  any  doubt,  or 
when  he  ventures  into  new  territory,  he  will  undoubtedly  take  the 
matter  up  with  the  entire  court  and  rules  will  be  promulgated.   It 
is  contemplated  that  rules  will  provide  for  particular  divisions  of 
the  trial  courts  to  hear  special  types  of  cases,  such  as  crimiinal, 
traffic,  domestic  relations,  juvenile,  general  equity,  administrative 
appeals,  etc.   Such  rules  would  also  lay  dov/n  standards  regulating 
the  hours  of  court,  the  length  of  judicial  vacations,  the  conduct 
of  the  clerks'  offices,  the  way  in  which  records  are  to  oe  kept, 
and  requirements  relating  to  the  keeping  of  statistical  information 
and  the  form  of  reporting.   The  rules  would  undoubtedly  also  provide 
for  the  adoption  of  local  rules  by  the  Superior  and  District  courts 
for  administrative  districts. 

Section  5.07  recognizes  as  a  matter  of  policy  that  the  legis- 
lative and  judicial  branches  have  an  interest  in  practice  and 
procedure,  regulation  of  the  bar  and  administration  of  the  courts. 
It  also  recognizes  the  practical  necessity  of  constitutionally  con- 
ferring concurrent  power  since  it  is  almost  impossible  to  draft 

legislation  which  is  purely  substantive  and  in  no  way  procedural. 
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Under  section  5.07,  as  under  the  present  Constitution  relating 
to  procedural  rules  (Article  ^,  sections  18  and  18A),  a  rule  could 
repeal  a  statute  or  a  statute  could  repeal  a  rule,  theoretically  in 
an  infinite  chain.   In  the  few  instances  in  the  past  v;here  the 
General  Assembly  has  proposed  or  enacted  a  conflicting  lav;  relating 
to  practice  and  procedure,  the  matter  has  been  resolved  in  favor  of 
the  rule  by  consultation  between  the  two  branches  of  government . 
While  it  might  at  first  apnear  that  any  possible  unseemly  conflict 
should  be  avoided  by  defining  the  paramount  pov;er,  the  placing  of 
final  power  in  the  General  Assembly  could  expose  the  years  of  work 
on  the  Maryland  Rules  or  a  well  ordered  plan  of  administration  to 
disruption  based  on  extraneous  considerations. 

The  Commission  concludea  that  judicial  administration,  in  the 
broad  sense,  is  primarily  the  responsibility  of  the  courts  and 
therefore  the  paramount  power  to  resolve  issues  i-elating  thereto 
should  not  be  placed  in  the  General  Assembly.   Because  the  public 
interest  and  convenience  can  be  deeply  involved  in  these  matters 
and  is  better  expressed  by  the  legislature,  the  Commission  does  not 
believe  that  such  ultimate  power  should  be  placed  in  The  Supreme 
Court.   Rather,  the  proposal  is  sim.ply  to  continue  the  concurrent 
pov;er  arrangement  presently  applicable  to  rules  of  practice  and 
procedure  and  to  admission  to  the  bar,  and  apply  it  to  the  new 
rules  of  administration  as  well.   It  was  believed  that  the  system. 
of  concurrent  power  has  worked  well  in  Maryland  in  the  past  and 
there  was  no  reason  to  believe  it  v/ould  not  continue  to  work  well 
in  the  future. 
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V/ithin  the  above-described  framework,  the  chief  justice  will 
directly  administer  The  Supreme  Court.   A  chief  judge  of  The 
Appellate  Court  will  be  appointed  by,  serve  at  the  pleasure  of  and 
report  directly  to  the  chief  justice. 

The  position  of  the  chief  judge  of  The  Superior  Court  is 
created  as  a  constitutional  office.   This  office  is  essentially  that 
of  administrative  judge  for  the  system  of  trial  courts.   The  chief 
judge  of  The  District  Court  reports  to  the  chief  judge  of  The 
Superior  Court.   It  was  felt  necessary  to  have  a  chief  judge  at  both 
levels  because  of  the  gro^at  volume  of  cases  at  The  District  Court 
level  and  because  the  problems  of  disposing  of,  and  keeping  records 
for,  cases  in  The  District  Court  will  be  different  from  those  in 
The  Superior  Court.   Both  of  these  positions  will  in  all  probability 
require  full-time  men,  and  it  may  be  necessary,  by  rules  of  adminis- 
tration, to  designate  presiding  judges  for  admiinistrative  districts 
of  each  of  the  trial  courts  to  handle  part  of  the  administrative 

work  of  these  two  courts.   The  Commission  decided  in  favor  of  trial 
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judges  as  administrators  as  opposed  to  a  career  administrator  who 


would  be  given  the  title  of  judge  because  it  felt  that  only  a  person 
who  sat  as  a  trial  judge  can  effectively  act  as  administrative  judge, 
particularly  in  dealing  with  other  judges. 

The  pov;er  to  assign  judges  under  section  5.06  is  a  power  con- 
ferred on  the  chief  judge  of  the  Court  of  Appeals  in  the  present 
Constitution  (Article  4,  section  18A) .   However,  creation  of  The 
District  Court  broadens  the  scops  of  this  power.   The  proposed  power 
to  assign  is  so  phrased  that  a  chief  justice  could  assign  a  judge 
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of  The  Superior  Court  to  sit  temporarily  in  The  District  Court. 
This  power  is  a  necessary  consequence,  in  the  Commission's  opinion, 
of  the  unified  judicial  system  which  includes  elimination  of  the  trial 
magistrate  system  and  the  creation  of  the  full-time  District  Court. 
The  Commission  doubts  that  Superior  Court  judges  would  be  so  assigned 
other  than  on  very  rare  occasions. 

The  office  of  sheriff  is  not  set  forth  as  a  constitutional  office 
in  the  proposed  article.   The  present  Constitution  (Article  ^, 
section  ^^)  provides  that  sheriffs  have  such  duties  as  "fixed  by 
law."  These  duties  vary  with  the  locality  and  often  include  law 
enforcement.   Thus  it  did  not  seem  advisable  either  to  define  the 
duties  in  a  constitution  or  to  require  such  officers  to  be  wholly 
under  the  control  of  the  judicial  department.   Hov/ever,  section  5.07 
provides  that  officers  who  execute  judicial  orders,  be  tney  sheriffs, 
constables  or  even  police  officers,  are  subject  to  rules  of  adminis- 
tration as  to  that  aspect  of  their  duties. 

Section    5.08.       Selection    of  Judries. 

5.08.01.      Eligibility.       (Alternate  No.  1  — 
adopted  by  Commission.) 

To   be    eligible    for   nomination   and  appointment    to 
the    office    of  judgej    a  person   shall   have   been   a  member   of 
the    bar   of  the   State    for   no   fewer   than   five    years    next 
prior   to   his    nomination. 

The   State    shall   be    divided  by    law   into    circuits 
of  The   Supreme    Court   and   into   circuits    of  The    Appellate 
Court.       To   be    eligible   for  nomination   and   appointment    to 
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The   Supreme    Court   or   to   The   Appellate    Courts    a  person 
shall    reside    in    the    circuit   where    the    vacancy    exists. 

To   he    eligible    for   nomination   and  appointment 
to   The   Superior   Court,    a   person   shall   be    a   resident    of, 
or   shall   have   his   principal    office    for   the   practice    of 
law   in,    the    county   where    the    vacancy    exists.       To   be 
eligible    for   nomination   and  appointment    to    Thte    District 
Court,    a   person    shall   be    a   resident   of   the    district 
where    the    vacancy    e^:ists, 

5.03.01.       Eligibility.       (Alternate  No.  2.) 
To   be    eligible   for  nomination   and  appointment    to 
the    office    of  judge,    a  person   shall   have    been   a  member   of 
the   bar   of  the   State    for   no   fewer    than   five   years    next 
prior   to   his    nomination. 

To   be    eligible    for   nomination   and  appointment 
to   The    Superior   Court,    a   person   shall   be    a   resident    of, 
or   shall   have    his    principal   office    for   the   practice    of 
law   in,    the    county   vuiere    the    vacancy    exists.       To   be 
eligible    for   nomination   and  appointm.ent    to   The    District 
Court,    a  person   shall    be    a   resident    of   the    district   where 
the    vacancy    exists. 

5.03.01.      Eligibility .       (Alternate  No.  3.) 
To   be    eligible    for   nomination   and   appointment 
to    the    office    of  judge,    a  person   shall   have   been   a  member 
of  the   bar   of   the   State    for  no   fewer   than   five   years    next 
prior   to   his    nomination. 
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The    State    shall   be    divided  by    law   into    circuits 
of  The    Supreme    Court   and   into    circuits    of  The    Appellate 
Court,       To   be    eligible    for   nomination   and   appointment    to 
The   Supreme    Court    or   to   The   Appellate    Court ^    a  person 
shall   reside    in    the    circuit   where    the    vacancy    exists. 

To   he    eligible    for   nomination   and  appointment 
to   The    Superior   Court    or    to    The    District    Courts    a  person 
shall   be    a   resident   of  the    county    or   district ^    respectively ^ 
where    the    vacancy   exists. 

5.08.01.       Elinihility .       (Alternate  No.  k .) 
To   be    eligible    for   nomination   and  appointment 
to    the    office    of  judge,    a   person   shall   have   been   a   member 
of   the   bar   of   the   State    for   no   fewer    than   five   years    next 
prior    to    the    nomination. 

The   State    shall   be    divided  by    law   into    circuits 
of  The   Supreme    Court   and  into    circuits    of  The   Appellate 
Court.       To   be    eligible    for   nomination   and   appointment 
to   The   Supreme    Court    or    to   The   Appellate    Court ,    a  person 
shall    reside    in,    or   have    his   principal   office    for   the 
practice    of   law   in,    the    circuit   where    the    vacancy    exists. 

To   be    eligible    for   nomination   and   appointment 

to   The   Superior   Court,    a  person   shall   he    a   resident   of, 

or   shall   have    his   principal   office    for    the   practice    of 

law   in,    the    county   where    the    vacancy    exists.      To   be 

eligible    for   nomination   and  appointment    to    The    District 

Court,    a  person   shall   be    a   resident   of   the    district   where 

the    vacancy    exists. 
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5.08.02.  Nomination   and  Appointment,      A    vaoanay 
in    the    office    of  judge    shall   be    filled  by    the   governor 
from   a    list    of  no   fewer    than    two   nor  more    than   five 
eligible   persons    nominated  by   a  judicial   nominating 
commission.       The    com.mission   shall   w.ake    the    nominations 
for   a    vacancy    not   more    than    30    days   prior   to   nor  more 
than    60    days    after   the    vacancy    occurs.      If   the    governor 
fails    to   r.iake    the    appointment   within   SO    days    of  being 
advised  of  the    list   of  nominees ^    the   governor ' s   power 

to   make    the    appointment   shall   cease    and   the    chief  justice 
of  The   Supreme    Court   shall   appoint   one    of   the    nominees . 

5.08.03.  Appellate    Courts    Nominating    Commission, 
Nominations    for   vacancies    on   The   Supreme    Court   and  on   The 
Appellate    Court   shall   be   made   by    the   Appellate    Courts 
Nominating    Commission.       The    commission   shall   be    composed 
of  six    lay   persons i    six    lawyers^    and   the    chief  justice 

of  The   Supreme    Court.       The    terms    of   the    non- judicial 
members   shall   be   four  years. 

5.08. 04.  Trial    Courts    Nominating    Commissions . 
Nominations    for   vacancies    on   The   Superior   Court   and   on 
The    District    Court   shall   be   made   by    a    trial    courts    nomi- 
nating   commission.       The    number   of  trial    courts    nominating 
commissions    shall   be   provided  by    law.      Each    commission 
shall  make    nominations    for   vacancies    in    the    office    of 
Superior   Court   judge    in   one    or  m.ore    counties ^    or  for 
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vaoanoies   in   the   office   of  District   Court   judge   in   one 
or  more    districts ,    or  both^    as   ^provided  by    law.      Each 
commission   shall   have    no   fewer   than   five   members    and 
shall   be    composed   of  an   equal   number   of   lay    and    lawyer 
members 3    and  a  judge   who   shall   be   selected   in  accordance 
with.  taw.      The    terms   of  the   members   shall   be  provided   by    law. 

5. 08,  OS.      Lawyer  Members    of  dominating    Commissions , 
Lawyer  members    of   the   Appellate    Courts    Nominating    Commission 
shall   be    elected  by    lawyers    throughout    the    State.      Lawyer 
members    of  each    trial    courts    nominating   commission   shall 
be    elected  by    the    lawyers    of  the    area   for  which    such 
commission   is    established.      Elections    for    lawyer  members 
of  nominating    commissions ^    including    the    qualifications 
of   lawyer  members    and  of  their   electors ^    shall   be   governed 
exclusively   by   rule. 

5.08.06.  Lay   Members    of  Nominating    Commissions . 
Lay   members    of   the   Appellate    Courts    Nominating    Commission 
shall   be    appointed  by    the   governor   from   the    voters    of 

the   State.       Lay   members    of  each    trial   courts    nominating 
commission   shall   be    appointed  by    the   governor   from    the 
voters    of  the   area   for  which   such   commission   is    established. 

5.08.07.  Rules    Governing   Nominating    Commissions . 
A   nominating   commission   may   act   only    on    the    concurrence 

of  a   majority    of  its    current  membership.       Each    commission 
shall    elect    one    of  its   members    as    chairman.      A   non- judicial 


member   of  a   commission   may   not   hold  any    state    or    local 
public   office    of  profit   or   office   in   a   political   party 
while    a  member   of  a   commission   and   for   six  months 
thereafter.       The   members    of  a   commission   shall    receive 
no    compensation   for   their   services . 

COMMENT ; 

The  Commission  recommends  the  adoption  of  the  American  Bar 
Association  plan  of  judicial  selection  and  retention.   Its  principal 
features  are  appointment  from  a  restricted  list  proposed  by  a  non- 
partisan nominating  commission  and  retention  by  a  noncompetitive 
election.   This  basic  approach  has  been  recommended  as  vjell  by  the 
American  Judicature  Society  and  in  the  Model  State  Constitution 
proposed  by  the  National  Municipal  League.   It  is  also  known  as 
the  Missouri  plan,  since  its  provisions  were  first  adopted  in  that 
state  in  19^0,  where  it  is  now  applicable  to  the  highest  court,  the 
three  intermediate  courts  of  appeal,  and  to  certain  of  the  trial 
courts  in  St.  Louis  and  Kansas  City.   The  plan  is  also  in  effect 
in  Alaska,  Iowa,  Kansas,  Nebraska,  Colorado,  Dade  County, 
Florida,  Birmingham,  Alabama,  and  Tulsa,  Oklahoma.   Approval 
is  pending  in  Vermont  and  Florida.   The  noncompetitive 
election  feature  is  in  effect  in  California  and  Illinois. 
Appointment  from  a  list  of  nominees  has  been  voluntarily  used  in 
Pennsylvania,  Colorado  and  New  York  City.   (See  52  ABA  Journal 
No.  6,  pp.  539-5^2.)   The  plan  has  been  recommended  for  Maryland 
by  the  State  Bar  Association  and  the  Maryland  Judicial  Selection 
Council. 
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Under  the  present  Maryland  Constitution  selection  is  by 
appointment  of  the  governor  whose  choice  is  not  restricted  by  law, 
although  there  has  been  a  recent  practice,  not  without  exception, 
of  appointment  from  a  list  of  persons  recommended  by  a  bar  asso- 
ciation.  The  appointed  judge  stands  for  election,  at  which  other 
candidates  can  file.   He  must  run  in  a  party  primary  in  which  cross- 
filing  is  permitted  and  in  a- general  election  in  which  party  labels 
are  not  permitted  (Article  4,  section  5). 

Four  plans  are  presented  for  subsection  5.08.01,  relating  to 
eligibility.   The  Commission  proposal  was  adopted  by  a  vote  of 
1^  to  9. 

Under  all  forms  of  subsection  5.08.01,  the  only  express 
standard  relating  to  professional  qualifications  for  judicial 
appointment  is  five  years  of  practice.   The  present  Constitution 
sets  no  minimum  period  of  practice  (Article  ^,  section  2),   The 
Commission  believes  that  general  statements  such  as  distinction 
for  wisdom  and  integrity  are  of  little  significance  and  that  the 
key  to  appointment  of  qualified  persons  v^fill  lie  in  careful 
screening  by  the  nominating  commission  and  the  willingness  of  those 
persons  to  accept  appointment  because  of  the  noncompetitive  election 
feature. 

The  differences  between  the  alternatives  lie  in  the  residence 
requirements.   Under  all  four  texts,  the  appointee  to  The  District 
Court  must  reside  in  the  district  to  which  the  judicial  office  is 
allocated.   Under  the  Commission  proposal  appointees  to  the 
appellate  courts  must  reside  in  the  particular  appellate  judicial 
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circuit.   However,  appointees  to  The  Superior  Court  may  either 
reside  in  the  particular  county  or  have  their  principal  office  for 
the  practice  of  law  there.   The  latter  feature  is  new  and  is  designed 
to  permit  qualified  persons  to  be  eligible  for  that  office  in  a 
metropolitan  center  v;here  they  have  practiced  and  established  their 
professional  reputation,  even  though  they  reside  in  a  surrounding 
suburban  county.   Opponents  of  this  feature  assert  that  it  violates 
the  concept  of  the  "resident  judge"  who  lives  among  the  people 
whose  cases  he  adjudicates. 

Alternate  2  would  eliminate  any  residence  requirements  for  the 
two  appellate  courts  in  order  to  obtain  the  best  qualified  persons 
without  artificial  limitations  on  selection.   Proponents  of  this 
approach  assert  that  the  resident  judge  concept  is  not  fully 
applicable  to  appellate  decision.   Opponents  maintain  that  it  is 
desirable  to  require  a  geographical  distribution  of  the  members  of 
an  appellate  court  because  knowledge  of  local  variations  in  practice 
is   important  to  decision  at  the  appellate  level. 

Alternate  3  is  the  same  as  the  Commission  proposal  but  with 
the  elimination  of  the  principal  office  feature  at  the  Superior 
Court  level.   Alternate  4  extends  the  principal  office  feature  to 
the  two  appellate  courts. 

Under  subsection  5.0  8.02  the  number  of  nominees  may  be  no  less 
than  two  nor  more  than  five.   The  flexibility  is  proposed  because 
the  plan  is  applicable  to  all  courts  of  the  State.   Since  it  is 
highly  conceivable  that  in  some  areas  at  some  time  there  would 
be  very  few  lawyers  whom  a  commission  would  conscientiously  be 
able  to  recommend  as  qualified  for  judicial  appointment,  the 
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minimum  number  of  nominees  Is  set  at  two.   A  maximum  of  nominees 
is  provided.-  Absent  a  relatively  low  maximum  number,  the  list  of 
nominees  might  progressively  diminish  in  quality. 

A  provision  is  made  to  fill  a  vacancy  in  the  event  the  governor 
fails  to  appoint  someone  within  a  reasonable  period  of  time.   This 
power  is  given  to  the  chief  Justice.   It  is  considered  highly 
unlikely  that  such  situation  will  arise. 

The  composition  of  nominating  commissions  is  based  on  the 
general  policy  that  they  should  have  an  equal  number  of  lay  and 
lawyer  members,  and  one  judge.   In  recommending  the  American  Bar 
Association  method  of  selection  in  the  past,  the  Maryland  State  Bar 
Association  has  specifically  voted  to  have  a  judge  on  each  nominating 
commission. 

It  was  recognized  by  the  Cominlssion  that  many  lawyers  firmly 
believe  the  presence  of  a  judge  on  a  nominating  commission  v;ill  mean 
that  the  judge  villi   dominate  the  delibei'ations .   The  Commission  con- 
cluded that  a  judge  who  is  interested  in  dictating  nominations  is 
not  necessarily  precluded  from  attempting  to  do  so  even  if  he  is  not 
a  member  of  a  nominating  commission.   Moreover,  establishing  the 
minimum  number  of  members  of  a  trial  court  nominating  commission 
at  five,  even  though  three  might  be  more  desirable  for  other 
reasons,  tends  to  minimize  the  influence  of  the  judge.   The  pro- 
vision of  subsection  5.08.07,  that  each  commission  shall  elect  one 
of  its  members  as  chairman,  has  the  same  effect. 

Under  subsection  5.08.03,  a  single  nominating  commission  for 
both  appellate  courts  is  created.   It  is  to  be  statewide  in  compo- 
sition.  The  membership  of  the  Appellate  Courts  Nominating 
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Commission  is  fixed  at  thirteen  since  it  is  considered  a  sufficiently 
large  number  to  be  representative  of  the  State  as  a  whole  for  some 
time  to  come,  and  since  a  specific  number  tends  to  prevent  "packing." 
The  members'  terms  are  set  at  four  years.   The  initial  terms  are  to 
be  staggered  by  the  schedule.   It  was  not  considered  necessary  to 
require  districting  for  the  members  of  this  nominating  commission. 
Political  realties  will  compel  the  governor  to  appoint  lay  persons 
from  throughout  the  State  and  districting  could  be  required  by  rule 
for  lawyer  members. 

The  trial  court  nominating  procedure  is  of  necessity  more 
flexible.   Subsection  5.08.04  contemplates  a  number  of  commissions 
which  will  serve  given  localities.   Since  The  Superior  Court  is 
oriented  to  the  counties,  there  may  be  a  nominating  comumission  for 
just  one  county,  or  the  same  nominating  commission  may  be  the 
commission  for  The  Superior  Court  judges  in  m.ore  than  one  county. 
Similarly,  there  may  be  a  nominating  commission  for  but  one  district 
of  The  District  Court,  or  for  more  than  one  such  district.   Since 
the  lines  for  districts  of  The  District  Court  must  coincide  with 
county  lines,  the  General  Assembly  may  conclude  that  the  same 
commission  will  act  for  a  district  or  districts  of  The  District 
Court  and  for  a  county  or  number  of  counties  of  The  Superior  Court. 

The  composition  of  a  trial  court  nominating  commission  m.ust  be 
at  least  five  persons,  with  an  equal  number  of  lawyer  and  lay 
members  and  one  judge.   A  relatively  low  minimum  is  dictated  by 
the  problem  of  obtaining  the  best  qualified  persons  for  the 
commission  in  the  less  populous  areas  of  the  State,  since  appointment 
to  a  commission,  by  virtue  of  the  provisions  of  subsection  5. 08.07, 
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carries  disqualification  for  appointment  to  public  office  during 
and  for  six  months  after  service  on  a  commission. 

For  the  same  reason  the  term  of  membership  on  nominating 
commissions  at  the  trial  court  level  is  left  to  statute.   Thus, 
the  terms  m.ay  have  to  be  shorter  in  some  areas,  in  order  to  make 
the  position  more  attractive,  than  the  terms  in  other  areas. 

Subsection  5.08.05,  dealing  with  the  lav;yer  members  of  a 
commission,  leaves  the  question  of  qualifications  for  these  members, 
their  electors   and  the  conduct  of  these  elections   to  rule. 

Subsection  5.08.06  deals  with  the  lay  members  of  commissions 
who  will  be  appointed  by  the  governor.   Since  judicial  appointments 
are  a  matter  of  broad  public  concern  which  is  not  limited  to  the 
bar  alone,  the  public  should  be  represented  on  nominating  commissions. 

The  prohibition  against  members  of  a  nominating  commission 
holding  public  office  of  profit,  or  office  in  a  political  party, 
until  the  seventh  month  after  commission  membership,  as  set  forth  in 
subsection  5.08.07,  is  a  necessary  provision  to  give  minimum  assurance 
of  the  integrity  of  a  commission.   The  prohibition  is  designed  to 
prevent  the  making  of  an  arrangement  under  which  a  member  of  a 
commission  is  given  a  political  appointment  in  exchange  for  his  vote 
in  nominating  for  a  judicial  office.   The  National  Municipal  League 
suggests  that  the  length  of  the  prohibition  run  as  high  as  five  years. 
The  recommendation  here  is  considered  the  bare  minimuiu  necessary  to 
give  any  real  deterrent  value.   The  provision  prohibiting  salary  or 
compensation  for  service  on  a  nominating  commission  is  not  intended 
to  prohibit  the  payment  of  actual  out-of-pocket  expenses. 
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Section    5.09.       Term   of  Office    of  JvAgns. 

At    the    next   general   election   following    the 
expiration   of   two   years    from   the    date    of  appointment ^ 
and   every    ten   years    thereafter   so    long   as    he    retains 
his    office^    each   judge    shall   be    subject    to    approval   or 
rejection   by    the    electorate .      Each   justice    of  The 
Supreme    Court    and  each   judge    of  The   Appellate    Court 
shall   be    subject    to    approval   or   rejection   by    the 
electorate    of   the    entire   State.      Each   judge    of  The 
Superior   Court   and  of  The    District    Court   shall   be 
subject    to   approval    or   rejection   by    the    electorave y 
respectively y    of   the    county   or   district    for  which    the 
office    then   exists.      Provision   may   be   nade    exclusively 
by    rule    for   the    taking   of  a  poll   of   the    lawyers    of   the 
area   in   which    the   judge    is    required   to   stand  for 
election   as    to   whether   he    should  be    retained  in   office 
for  a   full   or   additional    term   and  for  publication   of 
the    results    thereof.      In    the    event    of  the    rejection 
of  any   judge    by    the    electorate ^    the    office    shall   be 
vacant. 

COWHENT: 

Following  his  appointment,  each  judge  (the  term  Judge  as  used 
in  the  article  also  means  justice  unless  it  is  otherwise  Indicated) 
will  serve  for  from  two  years  to  just  less  than  four  years  before 
standing  for  election.   This  is  a  "probationary"  period  during  v:hich 
the  bar  and  public  generally  can  evaluate  the  perfornance  of  the 
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new  judge  and  determine  whether  he  should  be  retained  in 
office. 

An  elective  term  of  ten  years  is  proposed.   The  term 
presently  provided  by  the  Constitution  is  fifteen  years,  which  is 
the  longest  term  of  years  of  any  state  in  the  country  in  v/hich 
judges  are  elected.   The  Commission  adopted  the  ten-year  term 
by  a  vote  of  15-8  and  thereby  rejected  a  proposal  for  a  four- 
teen-year term.   A  motion  to  reconsider  this  vote  failed  by  a 
substantial  margin. 

The  proponents  of  a  term  of  fourteen  years  contend  that  any 
reduction  from  the  present  fifteen-year  term  will  limit  the  field 
of  selection  for  a  nominating  commission  since  it  v;ill  deter  the 
best  qualified  persons  from  accepting  judicial  appointment. 
They  believe  that  even  a  noncompetiti  ^/e  election  is  a  risk. 
They  fear  that  even  in  a  nonov^^Tpctilive  election  an  organized 
militant  minority  in  the  commuriity  can  bring  about  the  defeat 
of  a  judge  and  that  this  possibility  can  affect  the  independence 
of  a  judge  whose  term  is  short  in  deciding  a  case  which  involves 
a  local  issue  of  wide  public  interest. 

The  Commission,  however,  gave  weight  to  the  arguments  that 
a  noncompetitive  election  is  the  equlvalant  of  reelection,  unless 
the  judge  does  not  deserve  to  be  retained,  and  that  it  is  meaning- 
less to  provide  for  an  election  by  the  people  for  continuance  in 
office  and  then  to  m.ake  the  term  so  long  that,  in  relation  to  the 
age  at  which  a  person  is  generally  appointed  to  the  bench,  the 
appointment  in  most  cases  means  a  lifetime  appointment. 
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The  provision  for  polls  among  the  lawyers  of  the  area  Involved 
in  the  forthcoming  election  is  permissive.   Such  a  procedure  is  used 
in  Alaska  and  Missouri  where  it  has  worked  well.   Since  the  lawyers 
of  the  area  involved  would  be  the  ones  most  familiar  with  the  per- 
formance of  a  particular  Judge,  The  Supreme  Court  may  conclude  that 
it  would  be  well  as  a  matter  of  public  education  to  require  such 
polls  and  publication  of  the  results.   However,  the  Comm.ission  was 
hesitant  to  make  the  requirement  mandatory  because  of  the  lack  of 
experience  in  Maryland  v;ith  such  a  procedure. 

The  balance  of  section  5.09  makes  the  electorate  voting  on 
retention  of  a  trial  court  judge  the  voters  of  the  area  in  v;hich 
the  judge  was  required  to  reside  (or  to  have  practiced)  when 
appointed.   The  residence  requirements  for  the  two  appellate  courts 
will  be  by  judicial  circuits,  but  the  election  will  be  by  the 
voters  of  the  entire  State.   Since  the  election  is  noncompetitive, 
it  was  not  considered  that  tne  political  risk  was  greatly  increased 
by  requiring  election  from  a  larger  area, and  it  v/as  considered 
desirable  that  the  voters  of  the  State  as  a  whole  pass  on  those 
judges  whose  decisions  will  make  law  for  the  State  as  a  whole. 

Section    6.10.      Retirement    of  Judces. 

Each   judge    shall    Tetive   at    the    age    of   70.       The 
chief  Justice    of  The    Supreme    Courts    with    the    approval    of 
a  majority    of   the   members    of  that   cour't,    may    authorize 
retired  judges    temporarily    to   perform  judicial    duties 
in   any    court. 


COMMENT; 

This  section  covers  compulsory  retirement  and  the  use  of  retired 
judges. 

The  present  Constitution  requires  retirement  at  age  70  (Article 
4,  section  3).   Compulsory  retirement  has  been  criticized  by  some 
as  automatically  depriving  the  State  of  the  services  of  highly 
qualified  men  v/ho  in  particular  instances  are  widely  considered 
to  be  fully  capable  of  continued  valuable  judicial  service.   The 
present  Constitution  does  not  provide  for  any  service,  even  on  a 
selective  basis,  by  judges  v/ho  have  retired. 

Opponents  of  continued  judicial  service  after  retirement 
generally  contend  that  there  should  be  a  point  in  time  when  the 
present  judges  should  step  aside  and  make  way  for  younger  men  to 
take  office.   They  assert  that  there  is  a  tendency  on  the  part  of 
judges  after  long  service  to  become  set  in  their  ways  and  to  resist 
trends  toward  modernisation  in  judicial  administration,  in  trial 
techniques  or  in  the  evolutjon  of  the  law  itself.   They  object  to 
the  use  of  retired  judges  even  on  a  selected  basis  for  special 
cases  because  they  assert  that  the  chief  justice  will  not  be  willing 
to  tell  a  former  colleague,  who  may  be  urging  that  he  be  appointed 
for  limited  service,  that  he  is  no  longer  qualified  to  try  and 
decide  cases. 

The  Commission's  recommendation  is  believed  to  represent  a 
compromise  between  these  two  positions.   The  mandatory  retirement 
is  retained.   However,  power  is  provided  for  the  use  of  retired 
judges  on  a  selective  and  individual  basis.   The  power  is 
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exercisable  only  with  the  approval  of  the  majority  of  The  Supreme 
Court.   This  provision  is  designed  to  insulate  the  chief  justice 
from  the  problems  based  on  personal  relations  v/hich  are  advanced  in 
opposition  to  selected  use  of  retired  judges. 

Even  though  the  chief  justice  has  broad  power  to  assign  judges 
throughout  the  unified  system,  the  Commission  believes  that  the  pov/er 
to  use  retired  judges  may  be  a  useful  tool  in  judicial  administration 
to  help  relieve  temporary  court  congestion  without  the  necessity  of 
creating  additional  judgeships. 

The  Maryland  State  Bar  Association,  by  a  relatively  close  vote, 
has  recommended  the  use  of  retired  judges  only  to  sit  as  appellate 
judges.   The  Commission  rejected  a  similarly  limited  proposal  by 
vote  of  13-9. 

Section    5.11,       Compensation   of  Judges. 

Each   judge    shall   he    compensated  for   his   judicial 
service    solely   by    the   State.       The   salary    of  a   judge    shall 
not   be    reduced   during   his    continuance    in   office.      Any 
■provision   for    the   payment   of  a   pension    to   a   retired  judge 
or   his    surviving   spouse,    in    effect    during    his    continuance 
in   office,    shall   not   be   reduced.      The    same    compensation, 
including    any    pension   based   upon    length    of  service,    shall 
be   paid   to   all   judges    of  the    same    court,    except    that   a 
uniform   reduction   in   compensation   of  judges    of  the    same 
court   may    be   made    applicable    to   all   judges    thereof 
appointed  after    the    effective    date    of  the    reduction. 
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No   judge    during   his    continuance    in   office 
shall    engage    in    the   practice    of   laio^    run   for   elective 
office    other   than    the   judicial   office    he    then   holds, 
or   make    any    contribution    to   or   hold   any    office    in   a 
political    party    or   organiaotionj    or    take    part    in    any 
partisan   political    aampaign,    or   receive ,    except   as 
provided  herein,    any    remuneration   for   his    judicial 
service .      No    retired  judge   while    engaging    in   such 
activities    shall   he   paid  any   pension   for   his   judicial 
service , 

COMMENT; 

The  foregoing  provisions  are  self-explanatory  and  are  designed 
to  bring  about  both  independence  and  impartiality  of  the  judiciary. 
The  section  embodies  the  near  unanimous  recomnendation  of  all 
interested  persons  that  the  practice  of  supplementation  of  judicial 
salaries  by  local  subdivisions  be  prohibited. 

Section    5.12.      Removal   of  Judges. 

The    Supreme    Court   shall   have   power   to   remove 
any   judge    from   office    upon   a   finding,    after   hearing,    of 
misconduct    in   office    or  persistent   failure    to   perform 
the    duties    of  his    office,    or   to   retire    any   judge    upon   a 
finding,    after   hearing,    of  disability    seriously    inter- 
fering  with    the   performance    of  his    duties,    wliich    is, 
or   is    likely    to   become,    of  a  permanent    character.      A 
justice    shall    not   sit   in   any    hearing    involving   his    own 
removal   or   retirement.      Implementation   and   enforcement 


of  this    section   may   he   by    rule    ov   order   of  The   Supreme    Court 
exclusively .      A   judge    retired  under    this    section   shall 
have    the    rights    and  privileges   provided  by    law.      A   judge 
removed  under    this    section^    and  his    surviving   spouse, 
shall   have    the    rights    and  privileges    accruing    from   his 
judicial    service    only    to    the    extent  provided  by    the 
order   of  removal, 

COMMENT: 

A  constitutional  amendment  adopted  in  1966  creates  a  Commission 
on  Judicial  Disabilities  which  reviews  these  problems,  and  which 
makes  recommendations  for  removal  or  retirement  to  the  General 
Assembly.   (Article  ^y   sections  ^A,  4b.)   A  two-thirds  vote  of  both 
houses  is  required.   This  amendment  is  in  turn  based  upon  a 
recommendation  of  the  Maryland  State  Bar  Association  which,  however, 
had  proposed  placing  the  power  of  removal  in  the  Court  of  Appeals. 

The  instant  section  vests  pov/er  in  The  Supreme  Court  to  pro- 
vide by  rule  or  order  for  its  implementation  and  enforcement.   It 
is  intended  that  The  Supreme  Court  could  adopt  rules  establishing 
a  commission  of  mixed  lay,  lawyer  and  judicial  composition  for  the 
purpose  of  reviewing  complaints  against  judges  and  for  recommending 
further  formal  proceedings  if  justified  by  the  evidence.   It  is  also 
intended  that  The  Supreme  Court  be  able  to  grant  immunity  to  wit- 
nesses and  compel  the  attendance  of  witnesses  and  the  production  of 
evidence. 

The  Commission's  proposal  concerning  the  effect  of  an  order 
for  removal  gives  flexibility  to  The  Supreme  Court  to  determine 
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to  what  extent.  If  at  all,  any  accrued  pension  should  be  paid  to 
the  judge,  or  to  his  spouse.   The  present  constitutional  provision 
requires  an  absolute  termination  of  any  retirement  benefits  on 
removal.   The  Commission  considered  that  this  automatic  forfeiture 
may  be  too  harsh  in  a  given  case,  particularly  as  to  the  spouse, 
and  recommends  that  the  matter  be  left  to  the  discretion  of  The 
Supreme  Court  on  a  case-by-case  basis. 

Section   5,12,       Clerks    of  Court. 

The    chief  justice    of  The    Supreme    Court   and   the 
chief  judges    of   the   Appellate^    Superior   and   District 
courts    shall    each    appoint   a   chief  clerk   of   their 
respective    courts    who    shall   serve    at    the   pleasure    of 
the    appointing   judge. 

There    shall   he    a    chief  deputy    clerk   of  The 
Superior   Court    in   each    county    and  of  The    District    Court 
in   each    district.       Their   appointment    and   terms    shall   he 
governed   exclusively    by    rule, 

COMMENT: 

This  proposal  recommends  a  substantial  change.   Clerks  of 
the  circuit  courts  are  nov;  elected.   The  clerks  of  the  present 
Court  of  Appeals  and  of  the  Court  of  Special  Appeals  are  appointed 
by  and  serve  at  the  pleasure  of  the  respective  courts.   Clerks  of 
people's  courts  and  those  performing  the  functions  of  clerk  for 
trial  magistrates  are  generally  appointed. 

The  recommendation  here  is  based  on  the  policy  that  clerks 
of  court  are  an  arm  of  the  court  and  should  be  responsible  to  the 
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judiciary.   An  overall,  statewide  clerk  as  chief  clerk  is  recomnended 
for  each  of  the  uniform  statewide  trial  courts.   There  will  be  local 
deputies  whose  selection  and  tenure  will  be  determined  by  rule. 
This  flexibility  is  necessary  because  the  administrative  organization 
of  The  Superior  Court  will  be  determined  by  rule  and  the  specific 
districting  for  the  divisions  of  The  District  Court  will  be  deter- 
mined by  law. 

Since  orphans'  courts  are  merged  into  The  Superior  Court,  no 
express  reference  Is  made  to  the  office  of  Register  of  Wills.   The 
duties  of  that  office  as  presently  constituted  would  be  performed  v. 
as  determined  by  rule.   The  Commission  anticipates  that  these  duties 
would  be  handled  in  a  special  division  of  The  Superior  Court  clerk's 
office. 

IV.   SCHEDULE 

One  important  part  of  the  Commission's  v/ork  relating  to  the 
Judicial  article  ivhich  has  not  been  completed  is  the  drafting  of 
a  schedule.   A  schedule  will  make  provision  for  the  transition  from 
the  old  Constitution  to  the  neu   constitution.   It  will  cover  such 
items  as  the  retention  in  office  of  the  present  full-time  members 
of  the  judiciary,  protection  of  their  tenure,  salaries  and  pensions, 
allotment  of  pending  cases  among  the  new  courts,  preservation  of 
causes  of  action  and  other  rights  and  obligations,  phasing  out 
or  transfer  of  functions  of  positions  which  are  not  continued  as  such 
under  the  proposed  constitution,  the  changeover  from  elective  to 
appointive  terms,  and  other  related  matters. 

Respectfully  submitted. 

Committee  on  the  Judiciary 
Department 
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